
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October  5,  1984

Phil Marvin Buick 0lds, Inc.
c/o Phil Marvin
226 E.  Union St .
Newark, NY 14513

Gentlemen:

Please take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and rnust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone ll (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representative



STATE OF }IEW YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition
of

Phil  Marvin Buick Olds, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6 | 7/ 79-5 / 31/ 82.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before ne this
5th day of  0ctober ,  1984.

AIT'IDAVIT OF I'IAIIIIC

that the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
5th day of October, L984, he served the within notice of Decision by certified
mail upon PhiI Marvin Buick 0lds, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

PhiI Harvin Buick 01ds, Inc.
c1o Phil Marvin
226 E.  Union St .
Newark, NY 14513

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

]-ster oa
section



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

PHIL MARVIN BUICK oLDS, INC.

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period June I, L979
through May 31, 1982.

DECISION

Petltioner, Phil Marvln Bulck Olde, Inc., 226 East Unlon Street, Newark,

New York L45L3, fl1ed a petltion for revlsl.on of a determinatlon or for refund

of sales and use taxea under Artlcles 28 and 29 of the Tax Law for the perlod

June 1 , 1979 through May 31 , L982 (F11-e No. 39492).

A snall clalns hearing was held before Anthony Clarlone' Jr., Ilearlng

Officer, at the offlces of the State Tax Cornmisslon, One Marlne Mldland PLaza,

Roon 1300' Rochester,  New York, on Aprtr .  24, L984 at 1:15 P.M. Pet l t loner

appeared by Phil Marvin, President. The Audlt Division appeared by John P.

Dugane Esg. (Thonas Sacca, Esq. l  of  counsel) .

ISSUE

Whether three nachines purchased by petitloner and used to produce ice

cream and frozen custard qualify as equipment or machlnery exempt from tax

under sect j .on 1115(a) (12) of the Tax Law.

FINDINGS OF FACT

? o .

1.  On July  21,  1982,  the

and Demand for Payment of Sales

Olds, Inc. for the period June

Audit DLvislon issued a Notice of Determinatlon

and Use Taxes Due agalnst Phil ldarvln Bulck

1'  1979 through May 31, L982. Said Not lce
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assesaed additLonal use tax due of $982.1t,  plus interest of  $78.32'  for a

t o t a l  d u e  o f  $ 1 , 0 6 0 . 6 1 ,

2. The aforementloned Notice was premlsed on a fleld audlt of petitl.onerts

books and records. Sald field audlt determined that petitioner owed addl.tLonal

tax of $72.29 on recurrlng purchases and additional tax of $910.00 on the

purchase of three machlnes used to produce lce cream and frozen custard (more

comonly known as ttsoft ice creamrr). PetltLoner does not contest the $72.29 of

tax due on recurrlng purchases and, thereforer s8tn€ wllL not be addressed

hereinafter.

3. Sometime during the quarter endlng November 30r 1981, petltl.oner

purchased two machlnes used to produce soft ice crean and one machlne used to

produce hard ice cream. No sales tax lras paid on the purchase of sal.d xnachines

as pet i t loner lssued a resaLe cert i f icate to the sel ler.

4. The three machlnes ln queetion lrere used to produce both soft and hard

i-ce cream whlch was sold either ln bulk (e.g., in pints, quarts, half-gallone

or galLons) or for imediate consumption (e.g.,  ln cones, eundaes, etc.) .  No

records were kept nor !f,as any evldence preaented at the hearlng held hereln

detaillng the percentage of time the nachines were used to produce lce cream

sold ln buLk as compared to lce cream sold for lmediate coneumptlon.

5. Petltioner maintalns that the ice cream produced by the three nachlnes

in questlon constltuted tanglble personal propertyr whether sold ln bulk or for

tnrnediate consumptionr and that sald machines were exempt frou taxatlon purguant

to sectlon 1115(a) (12) of the Tax Law since t,hey were ueed directly aud predonl-

nantJ-y in the productlon of tangtble personal property.
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CONCLUSIONS OF I,ASI

A. That sect lon l f15(a) (12) of the Tax Law provides that recelpts from

the saLe of rr[m]achinery or equJ.pment for use or consumption dlrectly and

predominantly ln the production of tangibLe personal property ... for saIe1 by

manufacturing...rr (enphasis added) shall be exempt from the Lnposltlon of the

sales (and use) tax Lmposed by sectlon 1105 (and sectlon 1110) of the Tax Law.

B. That 20 NYCRR 528.13(c)(4) provldes that r ' [ rn]achinery or equipment ls

used predominantly ln productlon, lf over 50 percent of lts use ls dlrectl-y ln

the product lon phase of a processtt .

C. That the Lce cream machines ln question produced tangible personal

property as def lned ln sect ion 1101(8)(6) of the Tax Law (the lce cream sold ln

bulk) and prepared restaurant food the recelpts from which are taxable pursuant

to sectlon 1105(d)(1) of the Tax Law (the lce cre€rm soLd for Lmedlate consurytlon).

The production of ice cream for imedlate consumption ie properly coneldered ae

the productton of prepared restaurant food and does not constitute the productlon

of tanglble personal property (Matter of Burger Kln ,

5t  N.Y.2d 614; 20 NYCRR 527.8).  Accordlngly,  in order to quaLlfy for the

exemption provlded for ln sect lon 1115(a)(12) of the Tax Law pet i t loner must

show that the tce cream machlnes in questlon lrere ueed nore than 50 percent of

the tlme Ln the production of tangibJ-e personal property (1.e. lce cream sol-d

ln bulk).

D. That pursuant to sectlon 1132(c) of the Tax Law petitioner bearg the

burden of proof. Petltloner has falled to present any credlbl-e evldence to

establish that the three machlnes in questlon lrere used more than 50 Percent

of the tlme in the production of lce cream sold ln bulk.
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E. That the petitlon of Phil Marvin Bulck 01ds, Inc. ls hereby denled and

the Notice of Determinatlon and Demand for Paynent of Sales and Use Taxes Due

dated July 21, L982 is sustained.

DATED: Albany, New York STATE TN( COMMISSION

ocT 0 5 1984
PRESIDENT



P h53  th8  957

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL
(See Feverse)

6
si
C'
?
C'€
o

q
q
cul
3
I

c|
o
o

It
o
tt
ct
ct
o(it

E
o
lr
at
A

"t'd'/rVrrl t r6thtaH:
74"fr\W)/hntt,r
'+b"E'"totz4ryn sl ,
'YTt, k r/t- , /) U tr/5/:
C€rtitled Feo /

Special Delivery Fee

F€stricted Oelivery Fe€

Return Receipt Showing
to whom and Dat€ Delivered

Return receipt showino to whom,
Date, and Address of Delivery

TOTAL Postage and Fe€s 0

Postmafk or Dat€


