
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

May 25, 1984

Richard C. Penfold
d/b/a C. I .D.  Refuse Serv ice
18 Sugarbush [r/ay
Hanburg, NY 14075

Dear Mr. Penfold:

P1ease take notice of the Decision of the State Tax Commissi.on enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) LL38 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Suprene Court of the State of Nerc York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Canpus
Albany, New York 72227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COM}IISSION

cc: Petit ioner's Representative
Donald A. Fisher
Cohen, Lombardo, Blewett, Fisher, Hite & Spandau
343 Elmwood Ave.
Buffalo, t[Y 14222
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Richard C. Penfold
d/b/a C. I .D.  Refuse Serv ice

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
6l r /77-2/2e/80.

AIEIDAVIT OF MAIf,ING

State of New York ]
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 7984, he served the within notice of Decision by cert i f ied
mail upon Richard C. Penfold d/b/a C.I.D. Refuse Service, the petit ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard C. Penfold
d/bl a C. I .  D. Refuse Service
18 Sugarbush Way
Hamburg, NY L4075

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off,ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of l lay, 1984.

Authorized to administer oaths
pursuant to Tax law section 174



STATE OF NE{d YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
of

Richard C. Penfold
d/b/a C. I .D.  Refuse Serv ice

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  1177 -2/  29 /  80.

AFFIDAVIT OF I{AIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
25th day of l lay, 1984, he served the within notice of Decision by cert i f ied
mail upon Donald A. Fisher, the representative of the petitioner in the witbin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Donald A. Fisher
Cohen, Lombardo, Blewett, Fisher, Hite & Spandau
343 Elmrsood Ave.
Buffalo , NY 1.4222

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax law section 174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter the Petitlon

RICTIARD C. PENFOLD
DlB lL  C. r .D.  REFUSE SERVTCE

for Revlslon of a Determlnation or for
of Sales and Use Taxes r.urder ArtLcles
of the Tax Law for the Perlod June 1,
through February 29, 1980.

of

o f

DECISION

Refund :
28 and 29
L977 :

Petl t ioner,  Rlehard C. PenfoLd, d. lbla C.I .D. Refuee Servlce, 18 Sugarbush

llay, Hamburg, New York 14075, filed a petitlon for revlslon of a deternLnatlon

or for refund of sales and use taxea under Artlcles 28 and 29 of the Tax Law

for the period June 1, L977 through February 29, f980 (Flle No. 35824).

A fornal hearing was held before DanLel J. Ranalll, l learlng Offlcer, at

the off lces of the State Tax Connisslon, 65 Court  Street,  Buffalo,  New York'  on

Aprl .J- 21, 1983 at l :15 P,M., with aLl br lefs to be subnlt ted by August 5, 1983.

Petitioner appeared by Cohen, Lombardo, Blewett, Flsher, Hlte and Spandau

(Donat-d A. Flsher, Esq.., of counsel). The Audlt Divislon appeared by John P.

Dugan, Esg. (Patr lc ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUES

I. Whether a dunplng eharge, whlch ls separately stated on petltlonerrs

lnvoices to its customers, is an element of the cost of providlng a refuse

removal servlce and thus properly lncludlble ln taxable recelpts.

II. I{hether petl.tlonerfs container sales were sales for resale.

FINDINGS OF FACT

1. On June 19, 1981, as the resuLt of a f le ld audltr  the Audlt  Divls lon

issued a Notlce of Determination and Demand for Paynent of Sales and Use Taxes
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Due against CID Refuse ServLce (stc) ln the

o f  $4 ,697 .L4 ,  f o r  a  to ta l  due  o f  $34 ,856 .26

February 29, 1980.

amount of $30rL59.I2r plue lntereet

for the perlod June 1, 1977 through

2. Pet l t loner,  Rlchard C. Penfold d/b/a C.I .D. Refuse Servlce, had

executed consents extending the perlod of llnttatlon for assessment of salee

and use taxes for the perlod June 1, L977 through February 29, 1980 to Decenber 20,

1 9 8 1 .

3. PetltLoner is engaged ln the bueiness of provLding refuse removal

servlces to conmerclal, industrlal and reeldentlal customers. In bllLing hls

customerar petttioner breaks down the charges into amounts for eervlce, galeg

tax and dunplng. On connerclaL and industrlaL accounts, petltloner also

ltemizes a charge for rental of refuse contalners. Prlor to January' 1980,

petltl.oner charged resldentlal customera a fLat rate plus eales tax, Io

January, 1980, petltioner began separately statlng an amount for dumping feee.

Petltioner collected sales tax only on the service portlon of the b111' not the

dumplng fee. Petltioner instituted a slmilar bill lng change for hls conmerclal

and lndustrial cugtomers in 1978. On conrmerclal and lndustrlal accounte,

petitioner collected eales tax oo the servlce and rental fees, but not on the

dunplng fee.

4. Most of petltlonerfs coumerclal and industrlal customcrs elther own

thelr own refuse containers or rent them fron petltloner. For cmerclal and

lndustrlal customers lrlth l-arge contalners, petltloner picks up and dumps the

contalnera one at a tlme; for customers wlth enaller quantlttes of refuse, the

waate from several- customere is collected on one truck. Petltloner drrnpa the

refuse collected from customers at Chaffee Landflll, whlch la owned by a

corporation controlled by petitioner, and at other sltes lncludiag those operated
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by Cecas, Inc., Newco I,laste Systems, Lancaster Landf1l1, Ilooker I' lagte Energyr

and SCA. The landfilLs charge petltloner by the cublc yard or by the ton for

each truckLoad dunped. It ls thls dunplng charge whlch petltloner passes along

to lts customere and which ls reflected as a dumping fee on the lnvotces.

5. The dumplng fee for each customer is computed as a proportlon of the

charge for dumping the enttre truckl-oad. The dunplng fee for resldentlal

accounts is a flat rate for each account, lt ls not determined on the basl.e of

the quant,ity of refuse collected from each customer. Coumerclal and lndustrlal

dunping fees are related to the size of the customerrs container rather than

the actual anount of refuse collected. Pet,itioner couputes the total cost to

servlce each account and subtracts a proportion for the dunpLng charge incurred

frou the landflll to deternine the service charge. One of petltionerrs conmerclal

customers has lts onn account wlth a landfill. The landfill charges the

customer directly for the dumping fee. Such fees by the landfllls are not

subJect to sales tax.

6. On audit, the audltor determined that the dumping fees nere expenaes

lncurred by petltloner in making hls sal,es of refuse removal servlces and,

thus, were improperJ-y Beparately ltemlzed as a non-taxable item on the invoices.

Petitioner malntains that the dr:mping feee nere not expenses of dol.ng buslnese,

but rather that he was actingr more or less, as a condult for collectLon of the

dunplng charge for the landfllls. Petltloner argues that, partlcularly wlth

Chaffee Landflll which he owns, if Chaffee bllled the customera directly for

use of the dumplng facllities, there would be no tax; however, stnce he paye

Chaffee and the other Iandfllls and then passes the cost along to hls customers'

the State has assessed a tax. Such a situat,lon creates an lnconsistency ln the

appl-icatlon of the law.
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7. Petltioner also made sales of trash contalners of varloue slzes, but

dld not collect tax at the tlne of sale. Petltl.oner obtained elther a resale

certlficate or an exempt organlzatlon certificate from some of the contalner

purchasers. On audit, the audltor deemed sales of the contalners to be subJect

to tax; however, credlt was al-lowed where an appropriate certiflcate was

submltted. Petitloner conaidered all these sales, except those to exempt

organlzatlons, to be for resaLe because each of the purchasers were ln the

refuse removal business. I{owever, petltloner could not say whether each of hls

purchasers dld buslness exactly as he dld, that ls, rentlng the contalnera to

thelr own customers and charglng tax on such rental-. PetltLoner rtas unable to

produce any further evidence wlth respect to the methods hls purchasera ueed in

conducting thelr buslnesses.

CONCLUSIONS OF I.AW

A. That sect ion 1105(c)(5) of rhe Tax Law provldes, lnter i } !g,  for a tax

on the recelpts from sales of the service of malntalnlng, serviclng or repal.rlng

real propert l r  property or land. Accordlng to 20 NYCRR 527.7 (a) (1),  such

servlces incLude trash and garbage removal. Sectlon 1101(b)(3) deflnes the

term rrrecelptrr to lnclude ttthe charge for any servlce taxable under thls

art lc le. . .  wlthout any deduct ion for expenses.. . t t .  Under 20 NYCRR 526.5(e),

' r [a]11 expenses.. . lncurred by a vendor inmaking a sale, regardless of thelr

taxabLe atatus and regardless of whether they are bllled to a customer are not

deduct lble from the recelpts."

B. lhat the dunping fee pald by petitioner to the 1andfllls ls an expenae

to hln whlch is incurred ln provldlng hls refuse reuoval servlce. I{hile feee

for use of a landflll faclllty are not taxable to the user, such fees, when

passed along to customers by the user, become part of the expense lncurred by
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the user and the regulatlons clearly state that such exPenaes may not

deducted from receipts regardless of whether or not such expenees are

be

taxable

to the dlrect user. Thereforer the dunping fee was subJect to sales tax

desplte the fact that it lras aeparatel-y stated on petltlonerts lnvolcee.

C. That sectlon 1132(c) of the Tax Law provldes, in part' that eales w111

be deemed t,axable at retall unlese the vendor takes from the purchaeet a proper

reeale certlflcate or exempt organlzatlon certlflcate. Although thle presump-

tlon may be overcone by sufficlent evldence ln the absence of proper certlflca-

tlon (g_ee Matter of Ruenll Contract Interlors, Inc.r State Tax ConmLgslon,

September 9, 1983), petltloner has not preaented sufflclent evidence to ueet

hls burden wlth respect to contaLner saLes Ln thls caae. PetLtioner dld not

know, and could produce no evldence indlcating whether the container purchaeera

actually resold or rented the contaLners to thelr olrn customers. It is JuBt aB

llkely that the contalner purchaeers retalned domLnlon and control over the

contalners ln conductlng their buslness. Absent any proof to the contrary or

resale certificates from sald purchasers, such sales must be deemcd subject to

sales tax.

D. That the petltion of Rlchard C. Penfold. d.lbla C.I.D. Refuee Service le

denled and the Notlce of Deternination and Demand for Paynent of Sales and Use

Taxes Due issued June 19, 1981 ls gustalned.

DATED: Albany, New York STATE TAX COUMISSION

MAY 2 5 1984
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