
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 9, 1984

Parkchester Restaurant Corp.
c/o loannis Katechis,  President
2529 Cxuger Avenue
Bronx, NY 10467

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Suprene Court. of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York L2227
Phone /l (518) 457-2A70

Very truly yours,

STATE TAX CO}TMISSION

cc: Petit ionerrs Representative
Elias P. Bonaros
29-16 212rh Sr.
Bayside, NY 11360
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COHMISSION

In the Matter of the Petition
o f

Parkchester Restaurant Corp.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  tz l  L /77  -8 /  3 r  /  80 .

AEFIDAVIT OF }'AIf,I}{G

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Parkchester Restautant Corp., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Parkchester Restaurant Corp.
c/o foannis Katechis,  President
2529 Cruger Avenue
Bronx, NY L0467

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this
9th day of November, 1984.

B1

La
to ter oaths=

sect ion 174w



STATE OI'NEW YORK

STATE TN( COU}fiSSION

fn the Matter of the Petition
o f

Parkchester Restaurant Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /  U77 -8 /  3 r /  80 .

AITIDAVIT OF }TAILING

State of New York l
s s .  :

County of Albany ]

David Parchuck, beiog duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
9th day of November, L984, he served the within notice of Decision by certified
nail upon Elias P. Bonaros, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

E1 ias  P.  Bonaros
2 9 - L 6  2 1 2 t h  S r .
Bayside, NY 11360

and by depositiag same enclosed in a postpaid properly addressed wrapper in a
post office under the exclueive care and custody of the United States Postal
Serrrice within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of Novenber, 1984.

to
T

bter oathsr
pursuant ax Law sect ion 174



.STATE OF NEW YORK

STATE T$( COM}TISSION

fn the Matter of the Petition

o f

PARKCI{ESTER RESTAT]RANT CORP.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period Decenber 1, L977
through August 31, 1980.

DECISION

Petit ioner, Parkchester Restaurant Corp., c/o foannis Katechis, president,

2529 Cruger Avenue, Bronx, New York 10467, filed a petition for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 ot

the Tax Law for the period December 1, 1977 through August 31, 1980 (File No.

3s53s).

A small clains hearing was held before Judy M. C1ark, Hearing Off icer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on September 13, 1983 at 2:45 P.M. Petit ioner appeared by Elias P.

Bonaros, Esq. The Audit Division appeared by John P. Dugan, Esq. (Angelo

Scopel l i to ,  Esq. ,  o f  counsel ) .

ISSIIE

I.Jtrether the Audit Division properly deternined petitioner's additional

sales tax l iabi l i ty by increasing taxable sales reported by 100 percent.

FINDINGS OF FACT

1. 0n June 20, 1981, the Audit Division issued a Notice of Deternination

and Demand for Paynent of Sales and Use Taxes Due against Parkchester Food Shop

- Parkchester Restaurant Cor?. covering the period December 1, 1977 through

August 31, 1980. The Notice was issued as a result of a f ield audit and



,  
-2-

asserted addit ionaL sales tax due of $18,h41,92, plus interest of $31120.32,

for  a  to ta l  o f  $21 ,562.24.

2. Petitioner executed a consent to extend the period of limitation for

the issuance of an assessnent for the period December 1, 1977 through February 28,

1978 to June 20, f981.

3. 0n examination, tbe auditor for the Audit Division reconciled sales as

reported on sales and use tax returns filed witb petitioner's records and with

Federal returns filed for the fiscal years ended February, 1979 and February,

1980. Purchases fron petitionetrs records were also reconciled with the

Federal returns for the same period. Both the sales and purchases were found to

be substantially in agreement.

Petitioner did not retain guest checks or cash register tapes duriog the

audit period. Petitioner did, however, record sales daily in a daybook along

with cash purchases or e:rpenses paid each day. Attached to each page in the

daybook was a tape showing the total of each day's receipts.

In order to verify the accuracy of the recording of sales on the cagh

register, the auditor scheduled a two-day observation test. This appointment,

hovever, was cancelled by petitioner's representative. The auditor then

requested that guest checks and cash register tapes be saved for revies. fn

the neantime, letters ltere sent to petitionerrs suppliers in order to confirm

the anount of purchases recorded in petitionerts records.

4. 0n February 18, 1981, the auditor advised the petitioner that a fieLd

examination of the petit,ionerrs books and records had been scheduLed for

February 24, 1981. The auditor requested the following records in order to

proceed with the audit:

't1) Purchase invoices for Uarch L979 thraugh tr'ebruary 1980
inclusive.
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2) Cash register tapes for February 1., lg8L through the current
day (date of proposed appointnent).

Guest checks for February 1, 1981 through the current date
(date of proposed appointment).

Bank Statements for Decenber !977 through August 1980
inc lus ive. ' r

The auditor analyzed this infornation and found little, if any, discrepancy

between these figures and those reported in the petitionerts daybook.

5. Subsequently, the auditor requested that guest checks and cash register

tapes be maintained and nade available for the period May 1, 1981 through

June 5, 1981. Observations of the business operation were made on February 18,

1981 and June 5, 1981. At the February 18, 1981 observation from 12:15 to

1:15 p.m., the fol lor+ing was determined:

a. Vendor r ings up al l  sales on register.
b. Guest checks are written only for customers sitting at tables;

custoners at the counter do not receive guest checks.
c. There ldere approximately 25 custoners between 12:15 and 1:15 p.n.
d. Vendor does write anouots charged to counter customers on the

backs of guest checks given to table custoners which enables
hin to have a record of total dai ly sales.
There were two employees working behind the counter and one
wai t ress.
Two meals ltere purchased for which sales tax was charged as
fo l lows:

3)

4)

e .

f .

1 )
Tax

g. There was also
specia l .

2)  $3.3s
Tax .25

gt60
$2.9s

.20
53;is
a sign in the front window advertising a breakfast

At the June 5, 1981 observation, guest check number 92838 was received

by the observer. The bi l l  was $5.95 plus $.50 sales tax. The anount of $6.45

was rung up on the cash register.

6. The auditor analyzed the guest checks retained by petitioner for

June 5 and June 6, 1981. The guest check number 92838 as noted above was not



included in the guest checks reviewed. The auditor therefore determined that

all sales were not reported on sales and use tax returns filed. The taxable

sales as reported on sales and use tax returns filed were increased by 100

perceut and addit ional sales tax was deternined due of $18,447.92.

7. Petit ionerfs markups on Federal tax returns f i led for the f iscal years

ended February, 1979 and February, 1980 were 258.63 percent and 253.17 percent

respectively.

Petitioner reported sales tax on sales and use tax returns filed by

dividing its total receipts by 108 percent.

CONCI,USIONS OF f,AW

A. That section 1138(a) of the Tax Law provides that if a return required

to be filed is incorrect or insufficient, the amount of tax due shall be

determined fronr such infornation as nay be available. If necessary, the tax

nay be estimated on the basis of external indices such as purchases or other

factors

B. That based on all of the evidence in the record, including the guest

checks submitted at the auditorrs request, it appears that petitioner accurately

reported its taxable sales.

C. That the petition of Parkchester Restaurant Corporation is granted and

the Notice of Deternination and Demand for Payment of Sales and Use Taxes Due

1n

ir

issued June 20, 1981 is cancelled.

DATED: Albany, New York

N0v 0 e 1gg4
STATE TAX COMMISSION
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