
STATE OT NEW YORK

STATE TAX CO}I}IISSION

tter of the Petition
o f

Ontar io Pipel ine, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & Zg of the Tax Law for the
Period 6/ Ll77 -1r/30/80.

That deponent further says that the said
herein and that the address set forth on said
of the petit ioner.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on tne
31st day of Decenber, 1984, he served the within notice of Decision by
cert'ified nail upon Ontario Pipeline, Inc., the petitioner in the within
proceedinS, bY enclosing d true copy thereof, in a securely sealed postpaid
t{rapper addressed as follows:

Ontar io Pipe1ine, Inc.
111 Marsh  Rd.
Pit tsford, NY 14534

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office rtnder the exclusive care ind iustoav or the United States postal
Service within the State of New york.

ATFIDAVIT OF }'AITII{G

addressee is the petitioner
wrapper is the last known address

Sworn to
31st day

before me this
of December, 1984.

o administer oa
pursuant to Tax f,aw section 174



STATE 0F i{EI{r YORK

STATE TN( CO}IMISSION

In the Matter of the Petition
o f

0ntario Pipeline, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  l /77 -LL/  3A /  80 .

AIT'IDAVIT OT MAIIIIC

State of New York :
s s .  :

County of Albany :

David ParFhuck, being duly sworn, deposes and says that he is an entployee
of the State Tax Comnissiot., that he is over 18 years of age, and that on the
31st day of Decenber, 1984, he served the withia notice of Decision by
certified mail upoa Howard E. Xonar, the representative of the petitioner in
the withia proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Howard E. Konar
Boylan & Brown
900 Midtown Tower
Rochester, NY 14604

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth oa said nrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
31st day of Decenber,  1984.

administer oaths
pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 31, 1984

Ontario Pipel ine, fnc.
Ll l .  Marsh Rd.
Pit tsford, NY 14534

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to revietr an
adverse decision by the State Tax pomission nay be instituted only under
Article 78 of the Civil Practice Law arrd Rules, and must be comenced in the
Supreme Court of the State of New York, Albaay County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addre5sed to:

NYS Dept. Taxation and Finance
f,aw Bureau - Litigation Unit
Building lf9, State Canpus
Albany, New York 12227
Phoae il (518) 457-2070

Very truly yours,

STATE TN( CO}1}fiSSION

cc: Pet i t ionefts Representat. ive
Howard E. Konar
Boylan & Brown
900 Midtown Tower
Rochester,  NY 14604
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitton

o f

ONTARIO PIPELINE, INC.

for Revision of a Determi.natlon or for
of Sales and Use Taxes under Artlcles
29 of the Tax Law for the Period June
through November 30, 1980.

DECISION

Refund
28 and
1,  L977

Peti t ioner,  Ontar io Pipel lne, Inc.,  lL l  l "Larsh Road, Plt tsford, New York

L4534, fll-ed a petiti.on for revision of a determlnation or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax law for the period June 1,

1977 through Novenber 30, f980 (Fife No. 3592L).

A fornal hearing was hel-d before Daniel J. Ranalli, l learing Offlcer, at

the offlces of the State Tax Commlssl.on, One Marine Midland Plaza' Rochester,

New York, on March 12, 1984 at 2245 P.M., wlth al l  br iefs to be subnit ted by

August 17, 1984. Pet i t ioner appared by Howard E. Konar,  Esg. The Audit

Dlvision appeared by John P. Dugan, Esq. (Thornas Sacca, Esg.r of counsel).

ISSUES

I. Whether a flight service agreement between petitloner and an air

charter service operator constitutes the lease of an alrcraft or a malntenance

agreement.

II. Whether the aircraft is a cornmerclaL aircraft thereby exempting the

purchases of services and parts for such alrcraft from the Lnpositlon of sales

and use tax.
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FINDINGS OF FACT

1. 0n Decenber 14, 1981, as the result  of  a f ie ld audit ,  the Audit

Divi-sion lssued a Notice of Determlnation and Demand for Paynent of Sal-es and

Use Taxes Due against petitioner, Ontario Pipeline, Inc. r ln the amount of

$ 1 8 , 3 8 9 . 5 1  p l u s  i n t e r e s t  o f  $ 4 , 9 0 1 . 5 8  f o r  a  t o t a l  d u e  o f  $ 2 3 ' 2 9 I . 0 9  f o r  t h e

period June I, 1977 through November 30r 1980.

2. Pet i t ioner,  by Rlchard F. Albert  i ts v ice presldent and treasurer '

executed consents extending the period of llnltation for assessment of sales

and use taxes for the period June I, L977 through August 31, 1978 to December

20,198r .

3. During the perlod in issue petitioner lras engaged ln the business of

ser^rer and pipeline construction. Seneca Fl-ight Operations ("Senecarr) operated

an air charter service under authorization from the Federal Avlation Adrnlnlstra-

t ion as an air  taxl  operator.  Seneca ls a divis lon of the S.S. Plerce Company'

Inc.

4. Durlng the quarter ended May 31, 1978, pet i t loner purchased a Plper

Navajo alrcraft. In order to minimlze operatlng and maintenance costs' petl-

tioner, simultaneously with the purchase, entered into an agreement wlth Seneca

transferrlng posseesion of the aircraft to Seneca on the followlng terms and

condlt ions:

a. Seneca assumed all responsibillty for complying with
Federal- Aviation Administration regulations and for provldlng
hangar space, ground crew, fllght cr€lrr navigational aids, fuel
purchases, routl-ne and nonscheduled maintenance, tnspections'
aircraft hu1l lnsurance' and liabillty insurance.

b. Seneca agreed to provide pet l t ioner wlth al l  f l lght
servlces for the aircraft ,  def ined to mean transportat lon of
passengers and cargo and provision of maintenance and inspections
for pet i t lonerrs f l ights.  Under the agreement,  Seneca retained
complete operational control- of the aircraft at a1-1 times.
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c. Seneca received the right to use the aircraft in its
charter service for the S.S, Pierce Company, Inc. and thlrd party
charter cuatomers and was solely responslble for schedullng
flights. Whenever possible, Seneca agreed to make the aircraft
aval lable for pet i t ionerfs use. On those occasLons when the
aircraft was not available for use by petitloner due to
mal-ntenance or prior scheduLing for a charter customer, Seneca
agreed to provide a subst l tute aircraft  f ron l ts f leet l f  one
was avallable.

d. Seneca agreed to compensate pet l t ioner at a sPecif ied
hourly rate for each hour that Seneca used the alrcraft in
charter service for the S.S. Pierce Company, Inc. or regular charter
customers.

e. Petitioner agreed to make a flxed nonthly Payment to
Seneca to cover the flxed annual costs of malntaining the alrcraft,
such as hangar rents and lnsurance. Petltioner also agreed to
reimburse Seneca for al l  d lreet operat lng costs,  such as fuel t
oil, parts, 1abor, supplies, and maintenance and crelt expeDs€sr
incurred while providlng flight servlce to petitloner.

5. The aforesaid agreement remalned in effect, as amended or renewed,

throughout the period in Lssue. The amendments and renewal-s changed only the

amounts due fron petltloner for fixed and direct operating costs and the

amounts due from Seneca for charter gervlce to other customers; other terms of

the agreement remalned unchanged.

6, Petitloner dtd not pay sal-es tax on its purchase of the aLreraft nor

on the amounts reimbursed to Seneca for dlrect operatlng costs arislng from

peti t ionerrs use of the alrcraft .  Pet l t loner carr led the aircraft  as an aaset

on its books and took the allowable depreciatlon; however, the aircraft was

reglstered with the Clvil Aeronautics Board in Senecars name. Seneca provlded

charter servlce to petitloner in accordance wlth the agreenent and also provlded

charter service to regular charter customers at rates of approxinately $200.00

per hour, and to the S.S. Plerce Company, Inc. and lts subsidlarles at sllghtly

discounted rates. Seneca did not use the alrcraft to transport its own employees.
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7. On audit, the Audit Division determined that the flight service

agreement between petltioner and Seneca was merely a maintenance agreement by

whlch Seneca provided services, fuel  and parts to pet i t ionerrs alrcraft  ln

return for petitlonerfs monthly paynents. Therefore, the Audlt DLvlsion

determined that there was no purchase for resale of the alrcraft and that tax

was due on the purchase. The Audit Divlsion also deternined that the Paynentg

nade by petitioner for fuel, o1L, parts and l-abor furnlshed to the alrcraft

were subject to sales tax.

8. Petltioner maintains that the fl-ight servlce agreement was a lease by

which lt transferred possession of the alrcraft to Seneca thus rendering the

purchase of the alrcraft a purchase for resale and not subject to sales tax.

Additlonal-ly, petltioner argues that the payments for fuel, oiJ-, parts, and

labor rilere exempt, from sales tax as servicee and property purchased for quallfyl-ng

commercial  aircraft  as specif led ln sect lons 1105(c) (3) (v) and 1f15(a) (21) of

the Tax Law.

CONCLUSIONS OF I,AI^T

A. That sect lon 1101(b)(5) of the Tax Law def lnes a sale'  in part ,  to

mean

rrAny transfer of title or poasesslon or both, exchange or
barter, rental-, lease or license to use or consume, condltlonal
or otherwise, in any manner or by any means whatsoevet fot a
considerat lon. .  .  rr .

A  re ta l l  saLe ls  de f lned,  ln  par t ,  Ln  sec t lon  1101(b) (4 ) (1 ) (A)  ag  a  r rsa le  o f

tangible personal property to any person for any purposer other than.. .  for

resale as such or as a physical  component part  of  tangible personal-  property. . . f r .

B. That 20 NYCRR 526.7 (c) (1) provi .des:

t 'The terns trental ,  lease, l lcense to usel refer to a1l-
transactlons Ln which there ls a transfer of possesslon of
tangible personal property without a transfer of tttle to the



-5-

property.  Whether a transact lon is a rsalet or a rrental ,  l -ease
or llcense to user shal-l- be determlned ln accordance wlth the
provislons of the agreement.rr

Addltionally, 20 NYCRR 526.7 (e) (a) provides that:

rrTransfer of possesslon with respect to a rental ,  lease
or license to use' means that one of the following attributes
of property ownership has been transferred:

(1) custody or possession of the tanglbl-e personal Property'
actual or construct ive;

(ff) the right to custody or possession of the tangible
personal property;

( l i i )  the r lght to use or control  or dlrect the use of
tangibl-e personal property.r'

C. That lt ls undisputed that petitloner transferred possession of the

aircraft to Seneca imediately followlng purchase. If the transaction gave

Seneca full- doninlon and control over the aLrcraft, the transaction ls a rental

pursuant to sect ion 1101(b)(5) of the Tax Law (see Concrete Del lvery Co.

v. State Tax Commlssion, 71 A.D.2d 330).  Seneca was al lowed to ut i l ize the

aircraft as lt saw fit in its air taxl operations. Although petltLoner was

glven a preferred status ln the scheduling of flights, Seneca could nake any

alrcraft in its fleet avall-able, not necessarlly the PLper Navajo purchased by

petitioner. Moreover, Seneca was reguired to provide a substltute aircraft

only lf one was available. Seneca was free to charter the aircraft to any

customer it wished with no prior approval from petitioner. Seneca' therefore

had the r tght to possessLon of the aircraft ,  actuaL possessionr and the r ight

to control or direct the use of the alrcraft, thus satlsfying a1-1 the requlre-

ments of, 20 NYCRR 526.7 (e)(a). Petitloner reli-nquished all- dominlon and

control over the alrcraft when lt transferred possession to Seneca, and there-

fore, a rental  took place withtn the meanlng and lntent of  sect ion 1101(b)(5),

of the Tax Law and petitlonerrs purchase of the alrcraft was a purchase for

resale and not subject to sales tax.
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D. That sect ion 1105(c)(3)(v) provldes for an except ion to the sales tax

on the recelpts from maintainlng, servicing or repairing tangibl-e personal

property when such servlces are rendered wlth respect to commerclal- alrcraft,

machinery or equipment and property used by or purchased for the use of such

aircraft as such aircraft, machinery or equipnent, and property are speclfled

in  sec t ion  1115(a) (21)  o f  the  Tax  Law.  Sec t ion  1115(a) (21)  p rov ides  fo r  an

exemption from sales tax on receipts from the sale of tt[c]ott-ercial aircraft

prinarily engaged ln intrastate, tnterstate or foreign connerce, machinery or

equlpment to be lnstal-Led on such alrcraft and property used by or purchased

for the use of such alrcraft for malntenance and repalrs and flight slmulators

purchased by commercial airllnes.tt

E. That inasmuch as petltioner leased the alrcraft to a Federal Aviatlon

Mministration authorized air taxi operator whlch used the aircraft prinariJ-y

for conrmercial purposes, the purchases of fuel, ol-1, parts and labor furnished

to the aircraft  were exempt fron sales and use tax under sect ions f l05(c) (3) (v)

and 1115(a) (21) of the Tax Law.

F. That the petition of Ontarl-o PLpeline, Inc. is granted and the Notlce

of Determination and Demand For Payment of Sales and Use Taxes Due issued

December 14, 1981 ls cancel led.

DATED: Albany, New York

DEC 3 t 1984
STATE TAX COMMISSION
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