
STATE 0F I'IEW YORK

STATE TN( COM}IISSION

In the Matter of the Petition
of

Northway Properties

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Articld 28 & 29 of the Tax Law for the
Per iod 911/78 -  8 /31/8r .

ATTIDAVIT OF I{AITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by certified
mail upon l{orthway Properties, the petitioner in the within proceeding, by
euclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Northway Properties
One Lincoln Center
Syracuse, NY 13202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said trapper is the last known address
of the petit ioner.

Sworn to before me this
31st day of JuIy,  1984.

pursuant to Tax



STAIE 0F Mtrr Y0RK

STATE TAX COMMISSION

In the Matter of the Patition
of

Northway Properties

for Redetermination of a Deficiency or Revision
of a Deternination or Refuud of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 91U78 -  B/3t l9 t .

AT'FIDAVIT OF }TAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Lowell L. Seifter, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
I{rapper addressed as fol lows:

lowell l .  Seifter
Green & Seifter
One Lincoln Center, gth FI.
Syracuse, NY 13202

and by depositing satne enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United $tates Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
31st  day of  Ju ly ,  1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 31, 1984

Northway Properties
One Lincoln Center
Syracuse, NY L3202

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
supreme court of the state of New York, Albany county, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordatrce
with this decisioa may be addressed to:

NYS Dept. Taxation and Finance
f,atv Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone /l (5r8) 4s7-2070

Very truly yours,

STAIE TAX COIIIfISSION

Petitioner I s Representative
Lowell L. Seifter
Green & Seifter
One Lincoln Center, 9th FI.
Syracuse, NY 13202
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the PetLtlon

o f

NORTIIWAY PROPERTIES

for Revision of a Determination or for Refund
of Sales and Use Taxes under ArtLcl-es 28 and, 29
of the Tax Law for the Perlod September 1, L978
through August 31, 1981.

Petl-tloner, Northway Properties, One Ltncol-n Centerr Syracuse, New York

L3202, flled a petltion for revision of a determlnatl.on ot for refund of eales

and use taxes under Articles 28 and 29 of the Tax Law for the period September 1,

1978 th rough August  31 ,  198I  (F i le  No.  37820) .

A sna1l claims hearing was held before Arthur Johnson, Ilearlng Offlcer' at

the offtces of the State Tax Conrmission, 333 East I'Iashlngton Street, Syracuse,

New York, on October 2L, 1983 at 9:00 A.M. Pet l t loner appeared by Lowel l  L.

Selfter, Esq. The Audit DLvlslon appeared by John P. Dugan, Esq. (Anne lfurphy,

E s q . ,  o f  c o u n s e L ) .

ISSUE

amount of rentaL payment allocated to

accurately reflected the fair rental

DECISION

personal property under

value for such personal-

Whether the

a Lease agreement

property.

FINDINGS OF FACT

1. Petltloner, Northway Propertles, ls a llnited partnershlp that rtas

formed for the purpose of purchasLng the Northway Inn, a motel located Ln the

Town of Salina, New York, and then leaslng it back to the prlor ownerr the

Hotel  Syracuse, Inc.



-2-

2. On Aprl l -  15r L977, pet i t ioner executed a l -ease agreement wlth Hotel

Syracuse, Inc. which provlded for the lease of the real estate together with

aI-1 the personal propertyr lncludlng but not linited to furnlture, fixtur€sr

equLpment, applLances, utensils, carpeting and all other items of any nature

used in the operatlon of the prenises and the conduct of business. The term of

the lease nas thlrty years and a schedule of rental charges covering the

duration of the l-ease was contained thereln. The total rent called for under

the lease nas negotiated by the partles at arms length.

The lease al-located $25,000.00 of the annual- rent as the falr rental

value of the personal property under the terms of the lease. The appllcable

sales tax was pald thereon.

Paragraph 7.L of the l-ease provided that the lessee was reaponslbLe

for al-l repalrs to the personal- property and at the lesseers expense' must

replace all personal property nhen necessary. The replacements lmediatel-y

becane the property of the lessor.

The foregoing repl-acement clause was a prlmary factory ln negotlating

the rent for the personal property.

3. The total-  sales pr ice for the Northway Inn was $2,0991877.00 (extet lng

mor tgage ba lance o f  $1 ,474,877.00  p lus  cash o f  $625,000.00) .  The uor tgage was

a nonrecourse mortgage. Petitioner allocated fifty percent of lts cash lnvestuent

to the real property and fifty percent to the personal- property. The rent

attributable to the personaL property lras computed as foll-ows:

investment or cost
82 return on investment

$312 ,500 .00
$  25 ,000 .00

4. The Audit DLvlslon conducted an audlt of petltlonerrs books and

records. The Divlsion analyzed the U.S. Partnershl-p Return of Income for 1980.

The depreciatlon schedul"e lndLcated that the cost of the tangibl-e personal
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property was 52.93 percent of total  assets. On that basis,  the Audit  Dlvis lon

did not accept pet i t lonerrs al locat ion of rent for the personal property.

Instead, the Audit DivLslon determlned that the rent should have been allocated

ln the above proportion. Thereforer the Audlt Division applled 52.93 percent

, to rental  payments of $729rL46.56 for the audlt  per lod to redistr l ,bute the rent

appltcable to personal property. Thls resulted in additLonal taxee due of

$ 2 1 , 9 1 1 . 5 3 .

5. On March 9, L982, the Audit Dlvlsion lssued a Notice of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due against petitloner covering

the  per lod  Septenber  1 ,  1978 th rough August  31 ,  1981 fo r  taxes  due o f  $211911.53 ,

p lus  pena l ty  and in te res t  o f  $8 ,710.05 ,  fo r  a  to ta l -  o f  $30r621.58 .  Pet l t loner

executed a consent extendlng the perlod of llnltatLon for assessment of sales

and use taxes for the period September l, 1978 through Novenber 30, 1978 to

March 20, L982.

6. Slnce the comnencement of the Lease ln Aprtl, 1977 to September, 1983,

the l lotel  Syracuse, Inc. has expended $337r059.00 to replace personal property

ln accordance with the lease agreement. The appllcable sales tax was pald on

these replacements by the Hotel Syracbse, Inc.

CONCLUSIONS OF LAW

A.

under the

Syracuse,

clause in

date with

the rent

property

That the schedule of rent payments for the real and personal property

terms of the l-ease nere negotlated between petitioner and the Hotel

Inc. ln an arms length transactLon. That considering the replacement

the lease (Finding of Fact "2"), the cost for the replacements to

sales tax paid thereon (Finding of Fact "6") and nethod of determtnlng

(Finding of Fact "3tt) ,  the annual rent of  $25,000.00 for the personal

reasonably reflects the fair rental vaLue.



B. That the pet i t lon of

Determination and Denand for

1982 is  cance l led .

DATED: Albany, New York

JUL 31 1984

-4-

Northway Properties is granted and

Payment of Sal-es and Use Taxes Due

the Notice of

lssued March 9,

STATE TAX COMMISSION

PRESIDENT
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