
STATE OF }fEW YORK

STATE TN( COI{MISSION

In the Matter of the Petition
o f

Niagara lubricant Co., Inc.

for Redeternination of 4 Deficiency or Revision
of a Determination or Refund of Sa1es E Use Tax'under Article 28 & 29 of the Tax Law for the
Per iod L2/  I  /  76-5 /  3r /  80.

AT'FIDAVIT OF I'AII.ING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Connission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by certified
mail upon Niagara lubricant Co., Inc., the petit ioner in the within proceediog,
by enclosing a true copy thereof, in a securely sealed postpaid wrapper
addressed as fol lows:

Niagara Lubr icant  Co. ,  Inc.
101-105 Manitoba St.
Buffalo, NY 14206

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before ne this
31st  day of  Ju ly ,  1984.



STATE OT NEW YORK

STATE TAX COMMISSION

In the Hatter of the Petition
o f

Niagara lubr icant  Co. ,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period 12/ 7/76-5 / 37/ 80.

AtrT'IDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says tbat be is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by certified
mail upon Harry G. Brown, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harry G. Brown
Becknan & Brown
2005 Sheridan Dr.
Buffalo, NY 14223

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

to- a
Tax

t-er oaths
Law sect ion 174pursuant



STATE OF NEITI YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

[iagara Lubricaat Co., Itrc.
101-105 Manitoba St.
Buffalo, l{Y 14206

Gentlemen:

Please take aotice of the Decision of the State Tax Comission eacloecd
herewith.

You have aow exhausted your rigbt of, review at the adniuittrative level.
Pursuaqt to section(e) ff38 of, the tax l.aw, a proceediag in court to trevi.ew an
adverse decision by the State Tax Comission nay be iaetituted oaly uader
Article 78 of the Civil Practice law aad Rules, atd nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inqulries coacerning the conputation of tax due or refund allor*ed in accordance
with this decision nay be addressed to:

l{YS Dept. Taxation and Finaoce
Law Bureau - f,itigation Unit
Buildiag #9, State Canpus
A1bany, ilery York L2227
Phoae # (518) 457-207A

Very truly yourd,

STATE fAr( Corrlfissr0l{

Petitiouer' s Representati.ve
f,arry G. Brown
Beclcman & Brown
2005 $heridaa Dr.
Buffalo, ilf 14223
Taxing Butreau's Representative



STATE, OF NEW YORK

STATE TN( COMMISSION

In the lvtratter of the Petltion

o f

NTAGARA LUBRICANT CO., INC.

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period Decenber I,
1976 through May 31, 1980.

Wtrether the service

dlstribute a manufactured

Peti t l -oner,  Nlagara Lubrieant Co.,  Inc. 101-105 Manltoba Street '  Buffalo,

New York L4206, flled a petitlon for revislon of a determination or for refund

of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod

December 1, 1976 through May 31, 1980 (Fl le No. 35703).

A snall claims hearlng was held before Arthur Johnson, llearlng Offlcerr

the off ices of the State Tax ConrmissLon, 65 Court  Street,  Buffalo,  New York,

December 8, 1983 at 10:45 A.M. Pet i t ioner appeared by Harry G. Brown, CPA.

The AudLt Divlsion appeared by John P. Dugan, Esq. (Deborah Dnryer, Esq., of

counsel) .

ISSUE

DECISION

of cleaning and palntlng drums, whl.ch were ueed to

product, is subJect to sales and use taxes.

FINDINGS OF FACT

at

on

1. Pet i t loner,  Niagara Lubricant Co.,  Inc.r  wds engaged ln the nanufacture

of automobile and industrtal- lubrlcants such as olLsr gr€as€a and soaps.

2. On August 25, 1981, as the resul-t of an audit, the Audit DLvislon

issued a Notlce of Determlnation and Demand for Payuent of SaLeg and Use Taxes



-2-

Due covering the perlod December 1, 1976 through May

$ 1 8 , 0 2 9 . 5 6 ,  p l u s  i n t e r e s t  o f  $ 4 , 1 0 1 . 6 3 ,  f o r  a  t o t a l -

3. An audit  of  pet i t lonerts books and records

use taxes were pald on outslde servlces of cleaning

were used to dlstr ibute pet l t loner 's products. The

resulted ln the total  tax def ic lency of $18,029.56.

31, 1980 for taxes due of

o f  $ 2 2 , 1 3 1 .  1 9 .

dlsclosed that no sales or

and paLntlng druns whlch

purchase of these eervlcee

4. Counsel for the lurdtt DlvisLon conceded at the hearing that the amount

of tax due was revtsed to $12r292,30 fol l -owlng a pre-hearLng conference.

5. Pet l t lonerrs products are el ther distr lbuted in returnable drums or

delivered directly to the customerst storage tanks. Wtren a drum is returned,

lt ls sent to an outside firn to be cleaned and paLnted before lt is reused.

The lnside of the drr.rm ls sanitarll-y cleaned of resldue to naintain the lntegrlty

of the product and prevent contamination. The drum is palnted on the outside

for the sake of appearance.

6. The bulk pr ice per gal lon of petLt ionerts products ls twenty-f ive

cents less than the drum price.

7. Petitloner considered the cleanlng and palntlng of druns aa an lntegral

part of lts manufacturing process. It also argued that the extra 25 cents per

ga1l-on for products sold in a drum covered the handling, cleanlng and painting

of the drum, and slnce sales tax lras collected from the customer on the total

charge, the cleanlng and paintlng services would be taxed trtlce lf lt were held

llable for tax at the time such servlces were purchased.

8. The Audtt Divlsion took the posltlon that the cleaning and palnting of

the drums are servl-ces subject to tax under section 1105(c) (3) of the Tax Law

as servlclng, maintaining or repalring tanglble personal property.



Petltloner argued that the cleanlng and painting process does not extend

the useful  l t fe of a drum nor restore i t  to a condLtLon of f l tnees, readLness,

efflciency or safety. Petitioner therefore concluded that the cleanlng and

paint ing services do not fal t -  under the purview of sect lon 1105(c)(3) of the

Tax Law.

CONCLUSIONS OF LAW

A. That section 1115(a) (12) of the Tax Law provldes an exemptlon from

saLes and use taxes for nachinery or equipment used dlrectly and predominantl-y

ln the production of tanglbl-e personal propetty tor sa1e. Ttre drums used by

petltloner in the distrlbution phase of lts operation do not constltute machlnery

and egulpment under sald seetion of the Tax Law.

B. That sect ion 1105(c)(3) of the Tax Law ln pert inent part  imposes a tax

on the servtces of lnstalllngr malntainlng, serviclng or repairl-ng tanglble

personal property unless such services are purchased for resale.

l,Iaintalning, servlcing and repalring are terms used to cover alL actlvltles

that rel-ate to keeplng tangible personal property ln a conditlon of fltness,

efficLency, readlness or safety or restorlng it to such condition [20 NYCRR

s27  .5 (a )  (3 )  l .

The cleanlng and paintlng of the drums constl.tuted such services and

accordLngly are subject to the tax lmposed under section I105(c) (3) of the Tax

Law.

C. That pet i t loner ln the course of l ts business operat ions did not

resell the cleanlng and palntlng servlces ln the forn ln which purchased nor

dld such services become a physical conponent part of other property or servlces.

Although petitionerrs expense for the cleaning and palntLng of drums was

refl-ected ln the flnal selllng prlce, the purchase of these servlces stas not



for resale wlthin the meaning and

1105(c)  o f  the  Tax  Law.

-4- .

in ten t  o f  sec t lons  1101(b) (4 ) (1 ) (B)  and

D. That the petitlon of Niagara Lubrlcant Co., Inc. ls denled and the

Notlce of Determinatlon and Demand for Payment of Sales and Use Taxes Due

lssued August 25, 1981 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 31 1984
---AdJ"4l^dr-eh
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