
STATE OF NEId YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Naum Bros. ,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  U7 4-8/  3r /779 .

AIT'IDAVIT OF I{AILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
cert i f ied mail upon Naum Bros., Inc., the petit ioner in the within proceeding,
by enclosing a tiue copy thereof in a secuiely sealed postpaid wrapler addreJied
as fo l lows:

Naum Bros . ,  I nc .
2320 Euclid Ave.
Des Moines,  IA 50310

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vlrapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of February, 1984.

ster  oat
pursuant w sect ion 174



STATE OT NELI YORK

STATE TAX COMMISSION

In the llatter of the petition
o f

Naum Bros . ,  I nc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod I  I  711 4-B/371779 .

AFFIDAVIT OF },IAIIING

State of New York ]

county of Arbany ] 
t t ' t

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Garry S. Hanlon, the representative of the petitioner in
the rf i thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Garry S. Hanlon
Suite 122, Plymouth Park I{.,  55 Troup St.
Rochester, NY 14608

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
29th day of February, 1984.

t
pursuant to Tax law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 29, 1984

Naum Bros. ,  Inc.
2320 Euclid Ave.
Des Moines,  IA 50310

Gentlemen:

Please take notice of the Decision of the State Tax Comnission encl-osed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comrission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS 4ept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
Garry S. Hanlon
Suite 122, PLynouth Park W., 55 Troup St.
Rochester, NY 14608
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon
:

o f

NAUM BROTEERS, INC. DECISION
:

for Revlsion of a Determl-nation or for Refund
of Sales and Use Taxes under Artlcles 28 ard 29 :
of the Tax Law for the Perlod September 1, L974
through August 31, 1977. :

Petltioner, Naum Brothers, Inc., 2320 Euclld Avenue, Des Moines, Iowa

50310, flled a petition for revlsion of a determlnatlon or for refund of salee

and uee taxes under Arti.cl-es 28 and 29 of the Tax Law for the perlod Septeober l,

L974 through August 31, 1977 (file No. 24839).

A formal hearing was held before Jullus E. Braunr Eearing Offlcer, at the

offlces of the State Tax Cornmisslon, One Marl.ne Mldland PLaza, Rochesterr New

York, on December 6, 1982 at 1:15 P.M., with aLl br iefs to be eubult ted by

May 18, 1983. Petltloner appeared by Garry S. Ilanlon, Eeq. The Audlt Dlvlsloa

appeared by Paul B. Coburn, Egg. (Thonas C. Sacca, Esq.,  of  counseL).

ISSUE

Wtrether petltLonerrs purchases of flxtures and equipment rrere solely for

the purpoee of resale and therefore exempt fron sales and use tax.

FINDINGS OF FACT

1. On Novembet 2O, L978, as the result of a field audltr the Audlt

Dlvislon lssued a Notice of Determlnatlon and Denand for Paynent of Sal-ee and

Use Taxes Due agalnst petitloner, Natrm Brothers, Inc.r ln the amount of

$103,501.82 ,  pLus  ln te res t  o f  $23,906.89 ,  fo r  a  to ta l  due o f  $L27,408.71  fo r

the period Septenber l ,  1974 through Auguet 31, 1977.
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2. The Audit Diviglon agreed to a cancel-lation of $76,574.68 of the

asaeasment at a pre-hearlng conference leavlng $261927.L4 ln lseue. The latter

anount resulted from purchases of equlpment made on varlous dates tn 1976.

3. Petitloner operates a catal-og showroon buslnese wlth storea located ln

Rochester, Buffalo, Syracuse, and ln the State of Mlchlgan. PetLtloner advertleee

its nerchandlse prlnarlly by catalog; however, saLes of non-catalog merchandlse

are made from the showrooms occastonally. To finance the purchase of lts

merchandlse for sale, petltloner would enter into loan agreements'wlth flnancial

institutions. The loans would provlde the funds for the purchase of lnventory

Ln antlcipatlon of the selllng seaaons. The agreemente provided that PetltLoner

was to pay back the loans withln one year wlthln whlch time petltloner hoped the

merchandlse would be sold. The merchandlse loans could not be used for equipment

purchases or capLtal improvements thus, petLtLoner had to seek other means of fundlng

eguipment purchases. One such plan was to purchase equlpment, sell it to a flnance

company and l-ease lt back.

4. In July or August, 1976, petltioner entered into a lease agreement

wlth Western New York Industrial Park, Inc. for the lease of premlses for uee

as a showroom at the Clarence Ma1l tn Clarence, New York, a suburb of BuffaLo.

During the sunner of L976, followlng the signing of the aforesald leaee'

petltloner began contracting for the purchase of equlpment for the Clarence

store and also searchlng for a fLnance company to arrange a sale and leaseback

plan for the equipment. The equlpment was purchased from various suppliers.

On October l, 1976, the Cl-arence atore opened and the equlpment purchaeed

durlng the sunmer was put into use. Between October, L976 and March 31' 1977,

petitloner contlnued to negotl-ate wlth varLous flnance companles for a 8atl8fac-

tory sale and leaseback arrangement for the equlpmeot prevtouely purchased for

use ln the Clarence store. Throughout thls perLod, petltioner used said
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equipment at the store. On March 31, L977, petltloner entered lnto a eale and

leaseback agreement wlth FCB LeaeLngr Ltd. (r'FCBrr). The lease was for a term

of seven years nith an option to repurchase at the end of that tine or contlnue

the lease at falr market, rentaL value. PetLtlonerre bank, whlch fl.nanced the

invent,ory purchases, was anare of petitlonerfs Lnteutlons wlth respect to the

sale and Leaseback of the equlpuent and euppLled wrltten approval of the agreement.

Petltioner pald sales and use tax on the rental- of the equipment from FCB.

5. On audit, the Audlt Dlvielon determlned that the equipment purchaeee

ln issue rrere not for resaLe slnce sald equipment was ueed by petitloner ln lte

ehowroom operatton prlor to the sale and Leaseback agreement wlth FCB. Petltloner

malntalns that, slnce lts lntent at the tlme of purchase was to reseLl the

equlpment to a flnance companlr the fact that the equlpment ltas not actually

resold until sLx months or more after purchase ehould not be a cootrolllng

factor ln declding whether there lraa a purchase for resale.

CONCLUSIONS OF LAT{

A. That sectlon 1105(a) of the Tax Law lmposes a tax upon the recelPts

from every retal l  sale of tanglbl-e personal property.  Sect lon 1101(b)(5)

defLnes the term sale as belng any transfer of title or possesalon for a

conslderat ion, lncludlng a Lease. Sect lon 1l0t(b)(4)(1)(A) def lnes retal l  8a1e

as a sale of tanglble personaL property for any purpoge, other than for reeale

as such or aa a physlcaL component part of tanglble pereonal property.

B. That the language of sect lon 1101(b)(4)(1)(A) exemptlng sales for

resale from sales and use tax ttmakes the leglelatlve purpose reasonably ctear

to exempt onJ-y property then soleJ-y used for resale becauee tany purposet would

include all- purposes generalJ-y. The words rother thanf narrolt the exempted

purpose down to the singuLar. It would seem reaeonabl-e to think that usLng the
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property for resale and some other purpose or purpoees lrould not carry wlth it

t h e s i n g u 1 a r e x e m p t l ' o n c r e a t e d b y t h e 8 t a t u t " ' ' ( @ , 2 8 2 ^ . D . 6 2 2 '

625).

C. Thatr al-though the orlglnal intent of petltioner was to resell the

equipment ln lssue to a flnance companyr the reeaLe did not occur for elx

months after the CLarence MaLL store opened for buslness, durlng whlch tlme

pet i t loner ut i lLzed the equipnent.  The language of sect ion 1101(b)(4)(1)(A)

wlth respect to sales for resale must be lnterpreted narrowly and once petltloner

began using the equipment ln its operatLons, the equlpment could no longer be

consldered to have been purchased solel-y for resale. Nowhere does the aforesald

statute either express or l.mply, that the intent of the purchaeer at the tlme of

purchase shall govern wlth respect to whether a purchase ls for resale; rather,

the actual dlsposltion or use of the property ls the controlllng factor. Therefore,

petltioner did not purchase the showroom equlpment for resale wlthin the meanlng

and intent of  secr lon 1101(b)(4)( i )(A) of the Tax Law (eee Matter of Alrco Al loys,

State Tax Conmisslon, February 28, 1,977).

D. That the petitlon of Naum Brothers, Inc. ls granted to the extent

lndicated ln Flndlng of Fact rr2rt; that the Audit Dlvlslon ie directed to nodlfy

the Notlce of Determlnat,ion and Demand for Payment of Salee and Uee Taxee Due

lssued November 20, 1978 accordingly; and that, except as so granted, the

petLtlon ls ln all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB Z J 1984
PRESIDENT

====N\\MCOMMISSIONER
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P 470 315 238
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVTDEO_
NOT FOR INTERNATIONAL MAIL

(Sec Rcve/sc)

P 47A 315 239
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERNATIONAL MAIL

(Scc Rcvcrt,c)
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