
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

National FueI Gas Supply Corporation
and

National Fuel Gas Distr ibut ion Corporat ion
as Successors to Iroquois Gas Corporat ion

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax f,aw for the Period June 1, 1973 through
August  31 ,  1974.

AIT'IDAVIT OF MAIf,IilC
In the Matter of the Petition

o f
National Fuel Gas Distribution Corporation

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Period September l, lg74
through February 28, L978.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of Apri1,  1984, he served the within not ice of Decision by cert i f ied
nail upon National Fuel Gas Distribution Corporation, the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

National FueI Gas Distribution Corporation
10 Lafayette Square
Buffalo, NY L4202

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.



Page 2
Affidavit of Mailing

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before ne this
6th day of  Apr i l ,  L984.

that the
forth on

sa id  addressee
said wrapper is

is the petitioner
the last known addreFs

ter oaths
pursuant to sect ion 174



STATE OT NEI./ YORK

STATE TAX COHMISSION

In the l{atter of the Petition
o f

National Fuel Gas Supply Corporation
and

National Fuel Gas Distribution Corporation
as Successors to Iroquois Gas Corporat ion

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax l,aw for the Period June 1, 1973 through
August  31 ,  L974.

AIT'IDAVIT OF }TAIII}IG
In the Uatter of the Petition

o f
National Fuel Gas Distr ibut ion Corporat ion

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Period September 1, 7974
through February 28, 1978.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and th4t on the
6th day of Apri l ,  1984, he served the within notice of Decision by cert i f ied
mail upon National Fuel Gas Supply Corporation and National Fuel das
Distr ibution Corporation as Successors to Iroquois Gas Corp., the petit ioners
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

National tr'uel Gas Supply Corporation
and National FueI Gas Distr ibution Corporation
as Successors to Iroquois Gas Corp.
10 lafayette Square
Buffalo, NY 14202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
6th day of  Apr i l ,  1984.

a st-er oa s
pursuant to Tax sect ion 174

addressee is the petit ioner
wrapper is the last knorsn address

that the said
forth on said



STATE OF NELI YORK

STATE TN( COMMISSION

fn the Matter of the Petition
o f

National Fuel Gas Supp1y Corporation
and

National Fuel Gas Distribution Corporation
as Successors to froquois Gas Corporat ion

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Period June 1, 1973 through
August  31 ,  1974.

AIT'IDAVIT OT UAIf,ING
In the Matter of the Petition

of
National Fuel Gas Distr ibution Corporation

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art icles 28 and 29 of
the Tax law for the Period Septenber 1, 1974
through February 28, 1978.

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mail upon Thomas M. Barney, the representative of the petitioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Thomas M. Barney
Phi l l ips, Lyt le,  Hitchcock, B1aine & Huber
3400 Marine Midland Center
Buffalo, NY 14203

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavit of Mail ing

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of Apri l ,  1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  6 ,  1984

National Fuel Gas Distribution Corporation
10 lafayette Square
Buffalo, NY 74202

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York L2227
Phone l/ (518) 457-2070

Very truly yours,

STATE TN( COI{MISSION

Petitioner' s Representative
Thomas M. Barney
Phil l ips, Lytle, Hitchcock, Blaine & Huber
3400 Marine Midland Center
Buffalo, NY 14203
Taxlng Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  6 ,  1984

National Fuel Gas Supply Corporation
and National tr'uel Gas Distribution Corporation
as Successors to lroquois Gas Corp.
10 lafayette Square
Buf falo, l{Y L4202

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9, State Campus
Albany, New York 72227
Phone 1I (518) 457-2070

Very truly yours,

STATE TAX COI{IfiSSION

Petit ioner' s Representative
Thomas M. Barney
Phil l ips, Lytle, [ i tchcock, Blaine & Huber
3400 llarine Midland Center
Buffalo, NY 14203
Taxing Bureaur s Represent,ative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

NATIONAL FUE]L GAS SUPPLY CORPOMTION :
and

NATIONAI FUEL GAS DISTRIBUTION CORPORATION :
As Successors ro IRoQUOIS GAS CORPoMTIoN

:
for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod June I, L973
through August 31, 1974. :

. DECISION

In the Matter of the Petition
:

o f

NATIONAL FUEL GAS DISTRIBUTION CORPOMTION
:

for RevLslon of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod September 1, L974
through February 28, L978. :

Petltioners, NatLonal- Fuel- Gas Supply Corporat,l-on and NatLonal FueL Gas

Dlstr ibut ion Corporat ion, as successors to Iroquols Gas Corporat lon'  and

Natlonal Fuel Gas DLstrlbution Corporation, l0 Lafayette Square, Buffalo, New

York 14202, f l ted pet i t lons for revlsLon of a determlnat ion or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perlode

June 1, L973 through August 31, L974 and September 1, L974 through February 28,

1978 ( r lLe  Nos.  28978 and 30536) .

A fornal- hearing was hel-d before Danlel J. Ranalli, HearLng Officer' at

the off ices of the State Tax CommlssLon, 65 Court  Street,  Buffal-o,  New York'  on

March 8, 1983 ar 9:15 A.M. ni th al l  br iefs to be subnit ted by JUJ-y 15, 1983.
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Petltloners appeared by Phllllps, LytLe, Ilitchcock, Blalne & Huber (Janes A.

Locke, Esq. r of couneel). The Audlt Dlvislon appeared by John P. Dugan, Eeq.

(Patr lc la L. Brunbaugh, Esq.,  of  counsel) .

ISSUE

l{hether delLvery of gas

customers rras a sale subJect

1101(b) (5 )  o f  the  Tax  Law.

pet l tLoner '  f ree of cost,

tax wlthLn the meanlng and

to certaln of Lte

Lntent of sectlon

by

to

FINDINGS OF FACT

1. On December 18, L978, as the resuLt, of a field auditr the Audlt

Dlvlslon issued a Notice of Determlnation and Demand for Paynent of Sales and

Use Taxes Due against Iroquois Gas Corporation Ln the amount of $681411.39 plus

lnterest of  $25,913.36 for a total  due of $941324.75 fot the perLod June 1,

1973 through August 31, L974. On the sane date, the Audlt Dlvislon lssued a

NotLce of Determinat,lon and Demand for Payment of Sales and Use Taxes Due

agalnst petltloner Natlonal Fuel Gas Dlstrlbutlon Corp. ln the anount of

$545,64L.37  p lus  ln te res t  o f  $102,808.10  fo r  a  to ta l  due o f  $648 '449.55  fo r  the

period September I, 1974 through February 28, L978. Petitlonersr Nattonal Fuel

Gas Supply Corpotation and Natlonal FueL Gas Dlstributlon Corporatioo are the

successors to l roquols Gas Corporat lon.

2. Petltloners had executed consents extendlng the perlod of ltnltatlon

for asseeament of saLes and use taxes for the taxable perlods June I ' L973

through June 30, 1974 and September 1, 1974 through August 31' L977 to Deceober 20'

L978.

3. At a prehearLng conference heLd on July 21, 1981, the Audlt Dlvlsion

agreed to the canceLlation of $381330.42 tax due for the perlod June I, L973

through August 31, 1974 and $193,199.45 tax due for the perlod Septeuber I ,
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1974 through Februaty 28, 1978. Petitloners executed partlal withdrawale of

petition and dlecontinuance of case ae to $24,975.66 tax due for the perlod

June l ,  L973 through August 31, L974 and $300,508.35 for the period Septenber 1,

L974 thtough Februaty 28, L978. The amount remainlng ln lssue was $5'105.31

plus minlmum lnterest for the perlod June 1, L973 through Auguet 311 L974 and,

$46,259.36 plus lnterest for the period Septenber 1, 1974 through February 28,

1978 for a total  anount ln lssue of $511364.67 plue tnterest.

4. Petltionera are engaged in the development of natural gas resourceg

and the retaiL sale of natural gas. In order to aaaure an adequate eupply of

natural gas for theLr customera, petltioners have attempted to develop naturaL

gaa resources ln Western New York. To accompllsh this, petltloners have

entered lnto gas leases wtth nany real property or{ners ln the reglon.

5. At the hearl.ng, petitlonere submltted several typlcal gas leaees lnto

evidence. Each leaee rectted that ln consideratlon of the payment of One

Dollar and the reepectlve covenants and agreements aet forth thereln, the

lessors granted the prenises to petltionersr E8 legseesr for the soLe purpoee

and wlth the excluslve rlghts to the lessee of drlll ing and operating for o11

and gas. The leaees provlded for a spealfled rental untll a produclng well wae

deveJ-oped and then applled a dlfferent amount 'rln lleu of the rental" or as a

rrroyaltyrr or slmpl-y required pa]rnent of a speclfied amount dependlng on the gae

removed from each well.

6.' Each of the leases cootained various ttfree gastt clauses ln the event

gas nas discovered ln paying quantltLes and was marketed. The free gae clausea

stated elther that rrthere ls reservedfl to the leseor aufficlent gae from

producing wells on the prernlses ttto llght and heat one dwelllng house on the

premlsesrf or that the lessor ttmay haverr gas from produclng wells on the preoiees
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"free of cost to light and heat one dweLLing house on the premleee only'r. Sone

leases had no 1lnlt on the voLume of the free gas that could be used to llght

and heat one dwelllng while others set a maximum quantlty and provlded that the

l-essor would pay petltLoners for excees consumptlon at the Irate charged to

domestic consumerstt. Petltioners matntain customer free gaa verlflcatl.on

records whlch l-ist the consumpti.on by month for each lndivldual account.

7. It ls the free gas provlded by petltioners lrhich ls ln lesue in thls

metter. At the hearing, petltloners produced evidence lndicatlng that soue of

the free gas in lssue was provlded to menbers of the Seneca Indlan Natlon on

the Seneca Reservatlon and also to nunlclpalties on lands owned by the munlci-

palltLes. The Audit DlvLsion conceded that, in any event, the free gas provlded

to lndlvidual members of the Seneca Nation reeiding oD the Reservation would

not be subject to tax and that the dellvery of free gas to munlclpalltlee la

wlthin the exemptlon provlded by Bection 1116(a) (1) of the Tax Law. The

aforesaid exemptions anounted to $3,594.20 for the Indlan Reservatlon and

$2,513.35 for the munlclpal l t les whlch reducee the amount ln leeue to $4'404.97

pLus interest for the perlod June 1, 1973 through August 31, 1974 and $40'851.73

plus interest for the perlod Septenber 1, 1974 through Februaty 28, L978.

8. Each gas lease further provides that the Lessor must make the connectlon

at the wel-l and lay the plpe to carry the free gas from the weLl to hls reeldence

at his own expense. Some lessors who have produclng wells on thelr property

recelve no ret,aLl gas service from petitionersr dlstrlbution system. Such

lessors obtaln their gas directly fron the well and euch gas Ls transported to

thelr resLdences. If a lessor ls already receivlng retall gas servLce' hls

free gas w111 nornally be dellvered through petitlonerst tranemlssion system.

Thls arrangement ls necessary because petltloners have deternined that lt ls
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lnherently unsafe for any structure to have gas enterlng lt from two separate

sourcea. It also saves the Leseor the expense of laylng his oltn plpellne. If

a lessor wlshes to use hls own plpellne to transport his free gas from the well

to his resldence and hls regldence is already connected to petltloneret transnlg-

slon system, petltloners w111 generally nlthdran its retall servlce from the

resldence. Petitloners maintain records (not placed ln evldence) whtch Lndlcate

the type of connectlon for each weL1. SLnce most wells are drllled ln remote

areas, petltlonersr Land Department Manager estlmated that there are more

leases where a lessor takes hls free gas directly fron the well than those

cases where the gas ls delLvered through petl.tlonerst trangmLsslon system. If

a lessor does not have a dwelllng house on the leased property where the

producing welL is drllLed, he is not entltled to any free gas under the termg

of the lease.

9. It ls the Audlt Dlvlelonfs posltlon thar the dellvery of free gaa to

Lessors by petitloners rras a transfer of possesslon for a consl.deratlon and

thus was a sale subject to tax under sect lon 1101(b)(5) of the Tax Law.

Petitloners maintaln that, as to the dellvery of gas to lessors through thelr

own plpeLLne, there Ls no transfer of tltle or posseaslon elnce the lessors

recelve their own property through thelr own plpellne and' thus, there ie ao

sale, Ae to the lessors who recetve free gae through petltionersr tranemisslon

system, petltioners argue that they (petitloners) are acting as ballees of a

funglble conmodlty and only serve to deliver the lessors'property ln petltionersl

pipelLne.

10. Petitioners submltted propoeed flndings of fact alL of which have been

substant,lalLy adopted by the Tax Conmlsston ln lts decision hereln.
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CONCLUSIONS OF I,AI{

A. That sect lon 1101(b)(5) of the Tax Law def lnes the tern sale, ln part ,

to meam any tranafer of tltle or posaesslon or both ln any manner or by any

means whatsoever for a conslderation.

B. That, although in some etates the vlew is taken that an o11 and gae

lease transfers oil and gas ln place to the lessee (see Stephens County v.

Mid-Kansas  O11 & Gas Cp. ,  113 Tex .  L60,29  A.L .R.  566;  38  Am.  Jur .2d ,  Gas and

94-,  $67),  the NewYork viewhas been that ol l  and gas, whl le ln place, are not

the subject of an absolute, but only of a quallfled, ownership untll reduced to

poseession and that there can be no transfer of tltle to them before they have

been so reduced (see Wagner v. Mall-ory, 169 N.Y. 501; Shepherd v. Mc Calnont

O11 Co. ,  38  I Iun .  373 37  N.Y.  Jur . ,  MLnes and Mlnera ls ,  $9) .

C. That the leseors of the property ln lssue hereln never had title to or

possesslon of the gas 1n place under their land sLnce they dld not brlng lt to

the surface and reduce it to thelr posseeslon. Rather petltlonero took tltle

to and possession of the natural gas ln Lssue at the tLme the gas was brought

to the surface. Therefore, when petitloners delivered the gas ln iesue to the

J.essore, elther through the Lessorst pLpellne or petltionerer plpellne, there

was a transfer of tltle and possession fron petltloners to the lessors. The

conslderatlon for the traosfer was the granting by the lessora to Petltlonerg

of the rlght to go on the Lessors| Land and drlll for gas and the grantl.ng of

the exclueive rlghts to any gas found thereon. Thus, there wae a tranefer of

tltle or posaession for a consideratlon whlch was a sale subJect to tax wlthin

the meaning and intent of  sect ion 1101(b)(5) of the Tax Law.

Petitionerrs rellance on Plttsburgh & West Vlrginia Gas Co. v. Nicholsour

97 W. Va. 540, 12 A.L.R. 1392, is nleplaced Lnsofar as the holdtng In that



-7-

case, to the effect that a lessee is entLtled to recelve no gas from the wells

untll after lt has provided for the leseorrs entitlementsr le not concerned

with tltle and possession of the gas but rather with rlghts and obllgatlone

under the lease. In the present case the crltlcal lssue is not whether the

lessors were entltled to free gas from the well-s but, rather, who had tltle to

or posseselon of the gas at the wellhead tn order to deterulne whether there

nas a transfer of such t i t le or possesslon.

D. That the petltlons of Natlonal Fuel Gas Supply Corporation and Natlonal

Fuel Gas Distrlbutlon Corporation, as succeseors to lroquols Gas Corporatioa'

and Natlonal Fuel- Gas DlstrlbutLon Corporatlon, are granted to the extent

indicated ln Findings of Fact "3tt and "7r'; that the Audlt Dlvlelon le dlrected

to nodify the notices of deternLnatlon and demand for paynent of sales and use

taxes due issued December 18, 1978 accordlngly; and that, except as €ro granted,

the petitlons are ln all other respects denled.

DATED: Albany, New York STATE TA)( COMMISSION

APR 0 6 1984

XF
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