
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Eerition
o f

Fred Honte
d/b/a Riteway Mobil

for Redetermination of a Deficieney or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  t /75-7r /30/77 .

AFFIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
2nd day of May, L984, he served the within notici of Decision by certified mail
upon Fred Monte rd/bla Riteway Mobil the petitioner in the within proceeding,
by-enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as fol lows:

Fred Honte
d/b/a Riteway Mobil
274 Forbell  Street
Brooklyn, NY 11208

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That' deponent further says that the said addressee is the petitioDer
herein and that the address set forth on said wrapper is the last kaown address
of the petit ioner.

Sworn to before me this
2nd day of May, 1984.

er  oam1n
Law

Authorized to a
pursuant to Tax sect ion 174



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

Fred Monte
dlbla Riteway Mobil

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  7 /75-11130/77 .

ATFIDAVIT OF MAIf,II{G

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an eryIoyee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within noti-ce of Decision by certified nail
upon Michael Santoli, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Michael Santoli
Mason, Raich & Company
60 Cutter MilI  Rd.
Great Neck, NY 11021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioaer.

Sworn to before me this
2nd day of May, 1984.

L o a
Tax

ister oaths
w section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Mayi 2, 1984

Dear Hr. Monte:

Please take notice of the Decision of the State Tax Comurission enclosed
herewith.

You have now exhausted your right of ieview at the administrative level.
Pursuant to section(s) 1138 of the Ta* f,aw, a proceeding in court to review an
adverse decision by the State Tax Comfuission nay be instituteel only under
Article 78 of the Civil Practice Law pnd Rules, and must be coumenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation Qf tax due or refund allowed in accordance
with this decision nay be addressed td:

NYS Dept. Taxat{on and Finance
Law Bureau - Ligigation Unit
Building il9, Stdte Campus
Albany, New York 12227
Phone /f (518) t+X7-2070

Very truly yours,

STATE TN( COUMISSION

cc: Petit ioner's Representative
Michael Santoli
Mason, Raich & Company
60 Cutter MilI  Rd.
Great Neck, IIY 11021
Taxing Bureau's Representative

Fred ilonte
d/b/a Riteway Mobil
274 Forbell  Street
Brook1yn, NY 11208



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltl

of

FRED MONTE DIB/A RITEI.IAY MOBIT

for Revision of a Determlnation or for
of Sales & Use Taxes under Artlcles 28
of the Tax Law for the Perlod March I,
through Novenber 30, 1977.

DECISION

Refund
and 29
1975

uEs

l-d audlt, the Audlt Divlslon properly

taxes due.

Ly lmposed a penaLty.

Petitioner, Fred Monte d/b/a Ritepay Mobil, 274 ForbeLl Street, Brooklyn,

New York L22O8, fl1ed a petitlon for rpvlsLon of a determlnatlon or for refund

of sales and use taxes under Article 28 and 29 of the Tax Law for the perlod

l larch 1.,  1975.through November 30, 197tr (Ff le No. 28674).

A formal hearLng was held before f,rthur Bray, Hearlng Offlcer, at the

offlces of the State Tax Conmisslon, T'[o World Trade Center, New York, New York

on August 11, 1983 at 9:15 A.M. Petitd.oner appeared by Mason' Ralch & Compaoy

(MichaeL Santol i ,  C.P.A.).  The Audit  plv ls lon appeared by John P. Dugan, Esq.

(Kevln A. Cahi l -L,  Esq.,  of  counsel)  .

I .  Whether,  as

determined the amount

II. Whether the

the result of

of sales and

Audit DLvision

a f

uae

P

of

1n

FIND OF FACT

1. During the period ln l-ssue, p{tttioner Fred }lonte was the sole proprtetor

a gasollne statlon known aB Rlteway iltoUtl (frRiteway"). Riteway was located

IsLand Park, New York and sold gasoline as well- as parts and clgarettes.

through Novenber 30, 1977.
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Durlng a portion of the audj.t period, Rlteway offered automotive repalr servlces

to l ts customers. Mr. Monte sold Rltelray on November 1, L977.

2. On November 6, L978, the Audit Dlvision conmenced an audlt of Riteway.

InitlaLly, the auditors asked the accountant who then represented petltioner

for al-L of Rltewayrs books and records. Thereafter,  pet l t lonerts accountant

produced the general Ledger and cash disbursement Journal for the perlod

March 1, 1976 through February 28, L977. The audltors then requested I'date

bookstt, additional- lnformation on sales, repair involces, parta purchasesr and

gasoline purchases. These materLals, however, nere not provlded.

3. The auditors compared the purchases reflected on RLtewayrs general

ledger to the purchases reflected on Ritewayfs cash disbursement Journal. The

examination dlsclosed that the purchases on the cash disbursement Journal were

higher. The auditor also found that the purchases reflected on the cash

dlsbursement Journal corresponded wlth the purchases reflected on the federal

income t,ax return. As a resul-t, the auditors utillzed the larger purchase

figures reported on the cash dlsbursenent Journal. Since there was no lnforma-

tLon available upon which to compute a mark-up percentage, the audltors utlllzed

mark-up percentages based upon experience galned in conductlng audits of other

gasollne statlons. This uarkup refl-ected the type and location of gasollne

stat lon.

4. The markup lnltlally util lzed by the audltors was tnenty percent for

gasoline, tnenty-one percent for elgarettesr ard two hundred percent for parts

and labor.

5. The purchases were nul-tiplled by the markups to generate an amount, of

audited sal-es for the perlod March 1, 1976 through Februaxy 28, L977. The

amount of audlted sales of gasoline and clgarettes for thls perlod, however,
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were reduced by the amount of exclse tax. The computatlons resulted ln audlted

sales of $494,990.46. Thls anount lras then compared to the salee reported on

the sales tax returns of $2O2r244.0O. The di f ference between the reported

sales and sales found through the audLt resulted in an error rate of one

hundred forty-flve percenc. Thls percentage was then multlplled by the rePorted

taxable sales from March 1, 1975 to August 31, 1977 resulting ln addltlonal

taxable saLes of $924,90f.35 and addit lonal tax due of $68,522.L6. The audltors

concluded that the maxlmum penalty should be aeserted because of the J.arge

dtserepancy between audlSed and reported saLes,

6. After the issuance of the Notice of Determinatlon and Demand for

Payment of SaLes and Uee Taxes Due of June 5, L979, petitioner subultted carbon

copies of credlt card sllps reflecting gasoline sales. On the basle of thl.s

lnfornatlon, the Audlt DLvlsLon redueed the esti.Dated markup on gasollne from

tlrenty percent to flfteen and elght-tenths percent. This resulted Ln a reductlon

of audLted gasollne sales and a corresponding reduction of sales tax alleged to

b e  d u e  o f  $ 6 8 , 5 2 2 . L 6  t o  $ 6 5 , 0 9 5 . 0 0 .

7. Petltloner utll-lzed the servlces of an accountant to malntala hls

records during the perlod he operated Rlteway. On a monthly basls, the accountant

would go to Riteway and malntain petltionerte books. Petltloner left the books

at the gasoLine station when he sold the buslness in November, L977. Thereafter'

the booke were thrown alray.

8. During the audlt perlod, petltloner at varlous times operated the

eervlce bay, rented the servl.ce bay to a mechanlc to operate it as an lndcpendent

business, or did not use the servlce bay at all. Petitloner operated the

servlce bay as part of hls business for only one-thtrd of the audlt perlod.
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9. At the hearlng, petitioner testlfled that the markups utlLlzed by the

Audlt Divislon nere too high. Petltloner malntalned that he sold regular

gasollne for two or three cents over cost and sold unl-eaded gasoJ.ine for four

to six cents beyond cost. PetltLoner also stated that approxi.natel-y eLxty-flve

to seventy percent of hls sales were of regular gasollne during the audlt

perlod. Petitloner argued that the narkup percentage utlLlzed by the Audit

Dlvision was dLstorted because it was based upon mostJ-y unleaded gasoline.

Petitioner further subnitted that his markup was lower than average because

there were other gasol-lne stations in the lnmedlate viclnity whlch charged

lower than average prices and petitioner had to stay competltlve.

10. Petltloner aLso testlfled that he nade approxinately flve to aeven

cents on the sale of a pack of cigarettes and that the seJ-llng price during

this perlod was approxlmately fifty to sixty cents a pack.

CONCLUSIONS OF LA!{

A. That sectlon 1138(a) of the Tax Law provldes ln partr that lf a return

requlred to be ftLed is lncorrect or lnsufflcient, the Tax Conmisslon sha1l

determine the amount of tax due on the basl.s of such lnfornation as nay be

avallable. Thls sectlon further provLdes that, if necessary, the tax may be

estimated on the basis of external lndlces. The records that were produced

lrere completely insufficient for the verificatlon of taxable saLes. Accordlngly'

it was proper for the Audit Dlvlsion to utillze external lndices (Tax Law

$ 1 1 3 8 ( a )  )  .

B. That ln determlnlng the amount of a sales tax assessment lt ls the

duty of the Audlt Divislon to select a method "'reasonably ealculated to

ref lect the taxes duet I ' tqt ter of  Grant Co. v.  Joseph, 2 NY2d 196, 206). ' l

(lt , 61 AD2d 223, 227 Lv. to app. den. 44
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NYzd 645). When the Audit Division enploys such a method, lt becomes lncumbent

upon the petitioner to establish error (Uatter of Meyer v. S '

supra. )

C. That assuming the veraclty of petltlonerfs testimony regardlng the

profit he had on the sal-e of regular and unLeaded gasollne, lt is impossible to

util-ize this information to determlne a proper markup on gasoline without

speeific informat,ion as to, respectl-veLy, the amount of the purchases of

regular and unleaded gasollne. Sinllarly, it is lnpossibJ-e to utll-ize the

informatLon provided by petltloner pertaining to his profit on clgarettes

without knowledge of the cost and number of packs of cigarettes he soJ-d durlng

the audit period. It is unfortunate that petitioner was unaware that he was

requLred to save hls records for audit for a perlod of three years (Tax Law

$1135). However, exactness ls not required when tt ls petitionerfs own fallure

to maintain proper records which prevents exactness in the determLnatlon of

sales tax liabillty (Matter of Markowttz State Tax Conmlssion, 54 ADzd LO23'

afffd 44 NY2d 684). It is noted that the narkup percentage on gasoline sales

ultlmately utilized by the Audit Dlvlsion was based on invoices actually

presented by petitloner.

D. That in view of the fact that pet i t ioner operated pet i t ionerrs servlce

bay for only one year,  the error rate appl led to pet i t ionerrs reported sal-es

over a three year period was too hlgh. Aecordingly, the error rate and assesament

shoul-d be adjusted to reflect the fact that for thro years of the three year

period, pet i t ioner did not have any sales of parts and labor.

E. That in view of the fact that petitioner retained the servlces of an

accountant who maintained current records; that petittoner unknowlngly dispoeed
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of hie records; and that petltioner appears to have been operatlng ln good

faith, the penalty is cancelled.

F. That the petition of Fred Monte dlbla Rlteway Mobll ls granted to the

extent of Concluslons of Law frDtt and rrErr and ls, in al-l other respects' denied.

DATED: A1-bany, New York STATE TAX COMMISSION

MAY 0I lg84
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Yl,ay 2, L984

Fred Monte
d/b/a Riteway Uobit
274 Forbell  Street
Brooklyn, NY 11208

Dear Mr. Monte:

P1ease take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conrnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petit ioner' s Representative
Michael Santol i
Mason, Raich & Conpany
60 Cutter Mil l  Rd.
Great  Neck,  NY 11021
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FRED MONTE D/B/A RITEWAY MOBIL DECISION

for Revislon of a Deternination or for Refund :
of Sales & Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March 1, 1975 3
through November 30, L977.

Petitioner, Fred Monte alA/a Rlteway Mobil, 274 Fotbel-L Street, Brooklyn'

New York I22O8, filed a petitlon for revlslon of a determlnatlon or for refund

of sales and use taxes under Article 28 and 29 of the Tax Law for the perlod

March l, 1975 through November 30, L977 (FILe No. 28674).

A fornal hearlng was held before Arthur Bray, Hearlng Offlcer, at the

offlces of the State Tax Conmission, Two World Trade Centerr New Yorkr New York

on August 11, 1983 at 9:15 A.M. Pet i t ioner appeared by Mason, Ralch & Company

(i'l lchaeJ- Santoli, C.P.A.). The Audlt Dlvlelon appeared by John P. Dugan, Esq.

(Kevln A. Cahl l l ,  EBq.,  of  counseL).

ISSUES

t. hlhether, as the result of a field audit, the Audlt Dlvls{on properly

deternined the amount of sales and use taxes due.

II. Whether the Audit Division properly lmposed a penalty.

FINDINGS OF FACT

1. Durlng the perlod in lssue, petltloner Fred Monte lras the sole proprietor

of a gasoline station known as Riteway Mobtl (frRiteway"). RLteway was located

in Island Park, New York and sold gasoline as well as parte and clgarettes.
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During a portion of the audit perLod, Rlteway offered automotlve repal.r servlces

to Lts customers. Mr. Monte sold Riteway on November 1, 1977.

2. On November 6, L978, the AudLt Divlsion connenced an audlt of Rlteway.

Inltially, the auditors asked the accountant who then represented petltloner

for al l  of  Rltewayrs books and records. Thereafter,  pet l t lonerrs accountant

produced the general 1-edger and cash dlsbursenent journal- for the perl.od

March L, 1.976 through February 28, L977. The audLtors then requested rrdate

bookstt, addltlonal lnformatlon on salegr repair lnvolces, parts purchasesr and

gasollne purchases. These materlals, however, were not provlded.

3. The auditors compared the purchases refl-ected on Ritewayrs general

ledger to the purchases reflected on Ritewayrs cash dlsbursement JournaL. The

examlnatlon dlscLosed that the purchases on the cash dlsbursement journal were

hlgher. The audltor also found that the purchases refl-ected on the caeh

dlsbursement journal corresponded wlth the purchases reflected on the federaL

income tax return. As a resul-t, the audltors utilized the larger purchaee

flgures reported on the cash dlsburaement Journal-. Since there rtas no informa-

tion avalLab1e upon whlch to compute a mark-up percentage, the auditors utlllzed

mark-up percentages based upon experience gained in conductlng audlte of other

gasollne statlons. Thls markup refLected the type and locatloo of gasollne

stat lon.

4. The markup lnitlally utl1lzed by the auditors lras tlrenty percent for

gasollne, tnenty-one percent for clgarettesr aod two hundred percent for partg

and labor.

5. The purchases were nultiplled by the markups to generate an a.mount of

audited saLes for the perlod March 1, 1976 through Februaty 28, L977, The

amount of audited sales of gasollne and elgarettes for thls perlod, however,
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were reduced by the amount of exclse tax. The conputations resulted ln audlted

sales of $494,990.46. Thls anount nas then coupared to the sales reported on

the sales tax returns of $202,244.00. The dlfference between the reported

sales and sales found through the audLt resulted Ln an error rate of one

hundred forty-flve percent. This percentage was then multiplled by the reported

taxable sales from March 1, 1975 to August 31, 1977 resulting ln addltlonal

taxable sal-es of $924,901.35 and addlt lonal tax due of $68,522.16. The audltors

concluded that the maxlmun penalty should be asserted because of the large

dLscrepancy between audlted and reported salee.

6. After the lssuance of the Notice of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due of June 5, L979, petitloner submitted carbon

copies of credlt card sllps reflectlng gasollne sales. On the basls of thls

lnformatlon, the Audlt Divlslon reduced the estimated markup on gasoLine from

twenty percent to flfteen and elght-tentha pereent. Thls resuLted ln a reductloo

of audi.ted gasoJ-lne sales and a correspondlng reductlon of sales tax alJ-eged to

b e  d u e  o f  $ 6 8 , 5 2 2 . L 6  t o  $ 6 5 , 0 9 5 . 0 0 .

7. Petltioner utillzed the servlces of an accountant to maintain hLs

records durlng the perlod he operated Rlteway. On a nonthly basls, the accountant

would go to Rlteway and maintain petitlonerrs books. Petltloner left the booke

at the gasoline station when he sold the buslness in November, L977. Thereafter,

the books were thrordn array.

8. Durlng the audit perlod, petitioner at varlous tlmes operated the

servlce bay, rented the servlce bay to a nechanlc to operate it as an lndependent

buslness, or dLd not use the servlce bay at alL.  Pet i t ioner operated the

service bay as part of hls business for only gne-thlrd of the audlt perlod.
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9. At the hearing, petitioner testifled that the markups utillzed by the

Audlt Divislon were too hlgh. Petitloner malntained that he sold regular

gasol-ine for two or three cents over cost and sol-d unleaded gasoLine for four

to slx cents beyond cost. Petitloner also stated that approxlmately slxty-flve

to seventy percent of his sales were of regular gasollne durlng the audlt

perlod. Petitioner argued that the markup percentage utlllzed by the Audit

Dlvision was distorted because it was based upon nostl-y unJ-eaded gasollne.

Petitloner further subnitted that his markup was lower than average because

there were other gasoline statlons Ln the lnmedlate vlcinlty whlch charged

lower than average prices and petltloner had to stay competitlve.

10. Petitloner also testifled that he nade approxtmately ftve to aeven

cents on the saLe of a pack of cLgarettes and that the selllng prLce durlng

this perlod was approxlmately fifty to sixty cents a pack.

CONCLUSIONS OF LAW

A. That sectlon 1138(a) of the Tax Law provldes in part, that if a returo

requlred to be filed is incorrect or lnsufflcient, the Tax Comlsslon shall-

determlne the anount of Eax due on the basis of such lnformation as nay be

available. This sectlon further provldes thatr lf necessaryr the tax may be

estimated on the basls o,f external lndLces. The records that were produced

were completely insufficlent for the verificatlon of taxable sales. Accordlngly,

lt was proper for t,he AurCit Division to utlllze external lndlces (Tax Law

$ 1 1 3 8 ( a ) ) .

B. That ln deternl-rnlng the amount of a sales tax aesessment lt is the

duty of the Audit Divlsion to select a method "rreasonably calcuJ-ated to

ref lect the taxes duet $qtter of  Grant co. r .  2 NY2d 196, 206)."

(Matter of  Meyer v.  Statre Tax Cornmlsslon, 6L ADzd 223, 227 Lv. to app. den. 44
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NY2d 645). When the Audlt Divlsion enpl-oys such a method, lt becomes lncumbent

upon the petitioner to establish error (Matter of Meyer v. St '

supra. )

C. That assuming the veracity of petltionerrs testimony regardlng the

profLt he had on the sale of regular and unleaded gasollne, it is impoeslble to

utll-ize thls information to determlne a proper markup on gasollne ttlthout

specific infornation as to, respectlveJ-y, the amount of the purehases of

regular and unleaded gasollne. Sinllarly, it is inposslble to utlllze the

infornation provided by petitioner pertalnlng to his proflt on cigarettes

wlthout knowledge of the cost and number of packs of cigarettes he sold durlng

the audit period. It is unfortunate that petitloner was unaware that he was

required to save his records for audl.t for a period of three years (Tax Law

$1135).  However,  exactness is not required when i t  ls pet i t ionerrs o$n fal lure

to maintain proper records whlch prevents exactness ln the determination of

sales tax l labl l i ty (Matter of  Markowitz v.  State Tax Conmlsslon,54 AD2d LO23,

afffd 44 NY2d 684). It ls noted that the markup percentage on gasolLne sal-es

ultimately utillzed by the Audlt Division was based on invoices actual-J-y

presented by pet i t ioner.

D. That in vi-ew of the fact that petitioner operated petltionerfs eervlce

bay for only one year,  the error rate appl led to pet l t ionerrs reported sales

over a three year period was too hlgh. Accordlngly, the error rate and assessment

should be adJusted to reffect the fact that for two years of the three year

period, pet i t ioner did npt have any sales of parts and labor.

E. That in view of the fact that petitl.oner retalned the servlces of an

accountant who maintained current records; that petitioner unknowlngly disposed
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of his records; and that petltloner appears to have been operatlng ln good

faith, the penalty ls cancelled.

F. That the petltion of Fred Monte dlb/a Rlteway Mobll is granted to the

extent of Concluslons of Law rrDtr and rrEtt and is, ln all other respects, deoled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 2 1984




