
STATE

STATE

OF NEW YORK

TAX COMI{ISSION

In the Matter of the Petition
o f

Monroe Tree & Landscape, fnc.

for Redetermin,ation of a Deficiency or Revision
of a Determina'lion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6 / L /7 6-:t /  3L/ tg .

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me tbis
9th day of  August ,  1984.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, !984, he served the within notice of Decision by cert i f ied
nail  upon Monroe Tree & landscape, Inc., the petit ioner in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Monroe Tree & Landscape, fnc.
225 BalLantyne Rd.
Rochester, NY 14623

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF }IAIIING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

pursuant to
to te r  oa t

sect ion



STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter of the Petition
of

Monroe Tree & landscape, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  r /76-5 /  3L/79 .

AtrT'IDAVIT OF MAIIING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over L8 years of age, and that on the
9th day of August, L984, he served the within notice of Decision by cert i f ied
mail upon Sheruan F. Levey, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sherman F. Levey
Harris, Beach, Wilcox, Rubin & levey
Two State St.
Rochester, NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of August, L984.

r1 t o a
Tax

ster  oat
pursuant to law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1222I

August 9, L984

Monroe Tree & Landscape, Inc.
225 BalLantyne Rd.
Rochester, NY 14623

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierr an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r+ith this decision may be addressed to;

NYS Dept. Taxation and Finance
larrr Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 1,2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Sherman F. levey
Harris, Beach, lr l i lcox, Rubin & levey
Two State St.
Rochester, NY 14614
Taxing Bureaut s Representative



STATE OF NEW YORK.

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

MONROE TREE & LANDSCAPE, INC.

for RevisLon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 artd 29
of the Tax Law for the Period June 1, L976
through l {ay  31 ,1979.

DECISION

vehl.cles by petitioner waa

the resaLe exclusion under

Petitl-oner, ltonroe Tree & Landscape, Inc.r 225 BaLLantyne Road' Rocheeter,

New York L4623, fil-ed a pecition for revislon of a determlnation or for refund

of sales and use taxes under ArticLes 28 and 29 of the Tax Law for the perlod

June 1, 1976 through May 31, 1979 (File No. 28662).

A fornal hearlng was hel-d before Frank tJ. Barrie, Hearlng Officer, at the

offices of the State Tax Comnisslon, One Marlne Midland Plaza, Rochesterr New

York, on September 14, 1983 at 9:15 A. l t . ,  wi th al l  br iefs to be f tLed by

December 16, 1983. Petitloner appeared by }Iarrls, Beach, I{Llcox, Rubln and

Levey, Esqs. (Shernan F. Leveyr Esq.,  of  counsel) .  The Audlt  Divls lon appeared

by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) .

ISSUE

not

Tax

Wtrether the purchase of

subject to sales and use

Law $ 1101(b)  (4)  .

certaln equipnent and

' taxes on the basis of

FINDINGS OF FACT

1. 0n December 20, 1979, the Audit  Divis ion

Demand for Paynent of Sales and Use Taxes Due

lssued a Notice of

agalnst petltioner

Deternlnation

assertlngand
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addit lonal-  tax due of $88,134.84 plus lnterest for the perlod June 1, L976

through May 31, L979.

2. The Audlt Dlvislon audlted petitionerts expense purchases and capl.tal

acqulsi t ions. The part  of  the def ic iency ar is ing from the audlt  of  pet l t lonerts

expense purchasesr or $15,243.96, is not at  lssue hereln. The renalnder '  or

$72r890.88, represents sales and use tax which the Audlt  Dlvls lon alLeges was

due on petttionerts purchase of vehicles and equtpnent in the amount of

$1r0501560.37 whlch pet i t loner claims lras not subJect to tax because the

vehicles and equlpment were purchased for resale to it,s cu$tomers, Long Island

Lighting Conpany (hereinafter rrLILCorr) and Rochester Gas and Electric (herelnafter

" R  G  &  E t t ) .

3.  On March I ,  1977, Lewis Tree SerVicesr loc. l  (hereinafter,  Lewls Tree

Servl-ces) entered lnto a contract wtth LILCO to trdo and perfo:m all work

necessary ln connection with the trinming or renoval of trees or other woody

grorrth ln eertain areas to provl-de adequate clearance for the overhead electric

l lnesr both transmisslon and distr ibutLon.. ." .  Lewls Tree Services agreed to

furnlsh ttall- labor, supervl"sion, tools, transportatl.on and other equipment to

perform and carry out completely the work...tt. Included in the contract !ilere a

rtlabor rate schedulett and an ttequipment rate schedulerr which set forth hourly

rates for l-abor and for the use of trucks and equipment. The equlpment rate

schedule listed ln detall varlous types of equlpnent and noted the rate per hour

for the use of each partlcular piece of equipment or type of truck. The contract

provlded that such rates |tinclude fuel, maintenance, taxes, insurances, travel

I 
Morrro" Tree Experts, Inc.

dlarl.es, petltloner and Lewls
which lts fel-low subsidlary,
contract.

ls a holdlng company which wholJ-y oltns two subsL-
Tree Services. Petltloner purchaeed the equLpment

Lewis Tree Services, used to perforn the LILCO
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and transportatlon expenses, overhead, proflt and all other operating costert.

The agreement further provided that:

rrEquipment breakdom and mal.ntenance of repalrs w111 be at no addl-
tional expense to Long Island Llghting Company and the rental charge
for the equipment wllL cease at the tlne the equipment becomes
inoperative and counence when the equlpnent is back ln servlce.tt

LILCO was granted a discount for providing rrparkl.ng area for work equtpment

required to accompllsh the asslgned work.. . t t .

4. Petltioner purchased twenty-one bucket trucks and other typee of

trucks and equipment in order to fulfll l the contract obllgatlons of Lewls Tree

Servlces with LILCO. Because the trucks and equipment were used near energLzed.

Power lLnes, they had to be lnsulated and, as a result, were substantiaLly more

costly than sLnilar trucks and equipment used for non-utIllty purposes. Ttre

trucks and equipment were stored at varlous LILCO servlce centera and were not

used for any purpose other than to perform the services under the LILCO contract,

5. For approxtmately forty years, petitloner has provided labor and

equipment to R G & E for tree trinrming purposes. It has no written contract

wlth this utll ity, but on an annual basis hourly rates for the uee of equipment

and for labor are negotiated. John R. Iletzler, who nas responsLble for petl-

tionerrs R G & E account, testifled that the utlllty general-J-y subnltted a set

of speclfications for particular pieces of equlpment and that trucks and

equlpment, which petltloner purchased wlth R G & E Ln nindr w€E€ not what

petltloner would routinely purchase for non-utlltty use and were only used for

R G & E proJects. llowever, they were dellvered and etored at petltlonerrs main

off ice wlth the except ion of four unlts stored at the home of petLt lonerrs crew

chlef. Petltloner lras responslble for the service and malntenance of the

trucks and equJ-pnent.
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6. A forester,  who ls an employee of R G & E, works wlth pet l tLonerfs

dispatcher to send crens to various places where trees requlre trfumlng away

from power ll-nes. The forester also inspects the work being done by petitlonerfg

crelts. Sinilarly, tree trLmlng coordlnators who are employees of LILCO direct

the dispatch of crews of Lewls Tree Servlces to trim trees away from power llnes

and lnspect the work being done.

7. Examples of sales invoLces of Lewl-s Tree Servlces and petltloner

lssued to LILCO and R G & E, respectlvely, show separate itenlzing of l-abor and

equlpment costs. Ilowever, tlro of the five lnvolces ln evldence have the

folLowlng descrlptlon of services rendered above the itemized blll ing: rrFurnlshed

labor/equlpment to trim trees around Rochester and viclnLty durlng, L978 (L979)

as per l-nstructlons . . . tt .

A thlrd lnvoice, in the space for job nuuber, notes tttree trlrlmLngrl

and the remainlng two lnvolces descrlbe the services belng rendered by petltloner

as fol lows: t ' [T]o l -oad poles as directedtf ,  and t t to work as directedr ' .

8.  Accordlng to the audlt  reportr  pet i t l -onerrs books and records dld not

show a J-edger account to which lncome from the rental of equipnent would be

posted .

9. Included in petitionerrs brief are proposed flndlngs of fact nunbered

one through four and proposed ultinate findings of fact nunbered one and two,

Proposed flndings of fact numbered one and three are not adopted and incorporated

into this deelsion beeause they are not supported by the evldence hereln. The

remalnlng proposed flndings of fact and proposed ultimate flndlngs of fact are

more in the nature of conclusLons of law and, under the State Adninistrative

Procedure Act $307, the State Tax Commission ls not required to rule upon then.
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CONCLUSIONS OF LAId

A. Ttrat pursuant to Tax Law S1105(a),  sales tax is imposed on t t l t lhe

receipts from every retal l -  sal-e of tanglble personal property,  except ae

otherwise provided ln this art,lclerr.

B. That Tax Law S1101(b)(4) excludes sales for resale from the def lnl t lon

o f  r r re taL l  sa le r r .

C. That Tax Law $1101(b) (5) def lnes "sale, sel-Ling or purchaserr as

fol lows:

ItAny transfer of tltle or possessl.on or both, exchange or
barter,  rental ,  lease. or l lcense to use or consume, condit lonal or
otherwlse, ln any nanner or by any means what.soever for a consldera-
t lon ,  o r  any  agreement  there for . . . t t .

D. That the Sales and Use Tax ReguJ-atLons provlde that:

rrThe terms frental ,  lease, l lcense to uset refer to al l  t ransac-
tions in whlch there ls a transfer of possession of tanglble pereonal
property without a transfer of t l t le to the property. t t  20 NYCRR
526.7 (c)(1) (ef fect lve date, Septenber 1, 1976).

The Regulations further provLde that:

t tTransfer of possesslon wlth respect to a rental ,  lease or
LLcense to use, means that one of the foll-owing attributes of property
ownershlp has been transferred:

(i) custody or possesslon of the tanglbl-e pereonal property'
actual or construct ive;

(ff) the rlght to custody or possession of the tanglble
personal property;

( i i i )  the r ight to use, or control  or direct the use of,  tangible
personal-  propertyrr .  20 NYCRR 526.7 (e)(a) (ef fect lve
date, September 1, L976).

E. That the petitloner did not elther (1) rent or leaee the trucks and

equipment at Lssue or (ii) transfer title or poasesslon or both to such trucks

and equlpment to the utll-lty companLes. Rather, the sales lnvolces descrlbed

ln Ftnding of Fact t '7t ' ,  supra, support  the concluston that pet l t lonerrs fel low

subsldiary (Lewis Tree Servlces) was providing a tree trimring servlce to LILCO
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and petltloner was provlding a tree trlnming service to R G & E. Nelther

company was renting or LeasLng eguipment. The separate itenizlng of labor and

equipnent costs ln calculating the tree trlmLng fee does not transform an

arrangement to provide servlces lnto leases of trucks and equlpment. We note

that the trucks and equlpment wlth respect to R G & E were at all tlnes ln

petltionerts possessi-on, as noted in Flndlng of Fact t'5tt, ggg, and that

LILCO recelved a discount for pernitting Lewls Tree Services to store the

trucks and equipment in lts servlce centers, as noted in Flndlng of Fact rr3rt,

supra. Furthermore, although the employees of LILCO and R G & E dlrected where

tree trinning services would be perforned, they did not control the actual use

or operat,ion of the trucks and equipment. Rather, petitioner and Lewls Tree

Servlces' respectively, retained actual- and exclusive possesslon of the trucke

and equipment and control,led the use thereof. Their employees operated the

trucks and equiprnent and all repairs, maintenance and costs for operatlng the

trucks and equlpment were their responslblLlty. Cf. Matter of Flrelands Sewer &

I ' Iater Construct ion Qo.,  Inc.,  State Tax Conmlsslon, October 7, 1983 and Grand

Island Transit Corporation, State Tax ConmLssion, January 31, 1984.

F. That, ln addition, lt ls imposslbLe to conclude that petltLoner was

reselling equipment and vehicles to LILCO because, in fact, Lewls Tree Servlces

was the actual entlty contractually obllgated to LILCO. Furthermore, petltloner

dld not introduce any evidence to show that it was reselllng the equlpnent and

vehlcles to Lewis Tree Servlces.

G. . That the petition of Monroe Tree & Landscape, Inc

DATED: Albany, New York STATE TAX COMMISSION

ls denLed.

AUG 0I 1984
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