
STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

Thonas C. Molloy
dlb/a Molloy Rubbish

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
6/1/70-s/31/ t t  .

AFFIDAVIT OF }IAITING

State of New York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, aad that on the
25th day of May, 1984, he served the within notice of Decision by cert i f ied
mail upon Thonas C. Molloy dlb/a Molloy Rubbish, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Thomas C. Molloy
dlbla Molloy Rubbish
L3 Bradford St .
Auburn, NY 13021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax Law sect ion 174



STATE OF

STATE TAX

NEW YORK

COMUISSION

In the Matter of the Petition
of

Thomas C. Molloy
d/b/a Molloy Rubbish

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/ r170-5/3t l t t  .

ATT'IDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, L984, he served the within notice of Decision by certified
mail upon Joseph Siracusa, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Joseph Siracusa
limpert, Kenny & Siracusa
Sui te  208-10 Loew Bldg. ,  108 h l .  Jef ferson St .
Syracuse, NY 13202257A

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioaer.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llay 25, 1984

Thomas C. Molloy
dlb/a llolloy Rubbish
13 Bradford St.
Auburn, NY 1302L

Dear Mr.  Mol loy:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone lf  (s18) 457-2a7a

Very truly yours,

STATE TAX COI{MISSION

cc: Petit ioner's Representative
Joseph Siracusa
Limpert, Kenny & Siracusa
Sui te  208-10 Loew Bldg. ,  108 W. Jef ferson St .
Syracuse, NY 132022570
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter.of the Pet i t ion

o f

THOMAS C. MOLLOY
dlb/a MoLLoY RUBBISH

for Revlsion of a Det,ermination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod June 1,
through May 31, L977.

t o

DECISION

Refund
28 and
L970

Peti t ioner,  Thomas C. Mol- loy d/bla Mol loy Rubbish, 13 Bradford Street,

Auburn, New York f3021, flled a petitLon for revlsion of a determlnatlon or for

refund of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the

period June I  ,  1970 through May 31 ,  L977 (Fi le No. 36559).

A fornal hearlng was held before Daniel J. Ranal-l-l, Ilearlng Officer, at

the off ices of the State Tax Commlsslon, State Off iee BulJ-dlng, 333 East

I , lashlngton Street,  Syracuse, New York, on JuJ-y 25, 1983 at 1:00 P.M., l rLth al l

br iefs to be submitted by October 31, 1983. Pet l t loner appeared by Joseph

Siracusa, Esg. The Audit DlvisLon appeared by John P. Dugan, Eeq. (Anne W.

Murphy ,  Erq . ,  o f  counse l ) .

ISSUES

I. Wtrether the Audit Dlvlslon used proper audlt proceduree in deternlning

pet l t ioner 's addit ional sales tax due.

II. I{trether petltioner was unduly preJudiced by a deLay

between his request for a hearing and any action being taken

Cornmlssion on hls request.

o f

by

four yearg

the State Tax
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FINDINGS OF FACT

1. On December 7, L977, as the result  of  a f le ld audit ,  the Audlt  DlvLslon

i.ssued a Nottce of Determlnation and Demand for Paynent of Salee and Use Taxes

Due agalnst petltioner, Thomas C. MolLoy d/bla Mol-loy Rubbish, in the anount of

$7 ,678.04 ,  p lus  pena l ty  and in te res t  o f  $5 ,000.23 ,  fo r  a  to ta l  due o f  $L2,678.27

for the period June 1 , L970 through May 31 , 1977.

2. PetLtLoner nas engaged ln the operatlon of a rubbieh removal buslnees

ln Auburn, New York. Although engaged ln such buslness since June' L97O'

petltloner dtd not register as a vendor for saLes tax purpoees untll October,

L975. As a resul- t ,  pet i t ioner f t led no sales tax returns for the perLod

June 1, 1970 through August 31, L975.

3. On audlt, the audltor found that the only records avaLlabl-e for audlt

were Federal income tax returns fot 1973 through L976, current cuatomer route

l ists,  sales tax exemptlon cert i f icates, and a notebook l ist lng gross eales,

taxable sales and sales tax collected for the perlod Septenber 1, 1975 through

May 31 , 1977. There were no orlginal aource documents such as saLes lnvolcee,

charge sales slipsr purchase invoiees, cancell-ed checks or bank statementa.

Petitioner advlsed the audltor that he transacted all his busLness in cash.

4. The audltor compared sales as reported on petltionerts lncome tax

returns wlth saLes recorded ln hls sales notebook and found signiflcant discrep-

ancies ($51000.00 more ln sales rras recorded than was reported on the tax

return for 1976). Because of such dlscrepancies and because there were no

original source documents to verify the accuracy of the notebook or the lncome

tax returns, the auditor declded to rely on a current customer route list to

determlne taxabl-e sales. The route list was a weekly listlng of customer nanes

or addresses nlth the respectlve charges llsted opposi.te each Llsttng. Certaln
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listlngs were marked rrexempttf. The audltor verlfied the exempt J-lstlngs

against the exemptlon certificates provLded by petltioner and reduced petitionertg

total weekly sales by exeupt sales so verifLed. The route list total sales'

nodlfied for exempt sales, amounted to $51404.00 ln taxable sales per quarter

fo r  1976 and 1977.

5. For years pr ior to L976, the auditor noted that the Federal  lncome tax

returns lndieated an increase in sales each year fron 1973 up to 1976. The

percentage increases for each year were applied to the audited taxable sales

for L976 to reflect the lower amounts of taxable sales for prior yearo. For

years prior to 1973 when no income tax returna lrere avallable, the auditor used

the taxable sales determlned for L973.

6. Prior to the hearing, petitioner brought a motlon before the State Tax

Comlssion requestlng an order dLsnLsslng the notice of determination isgued

December 7, 1977 by reason of the fact that four years had elapsed elnce

petltioaer had originally requested a hearing, thus preJudiclng petitlonerrs

efforts to effect ively contest the assessment.  The Con'mlsslon denled pet i t ionerfs

motion by an order dated ETay 20,1983 and ordered that a hearlng be held wLthln

60 days. At the hearing, petitioner renewed his arguments wlth respect to hls

case being preJudiced citlng the fact that on Septembet 23' L979, a fire

completely destroyed petitionerfs garage whlch contalned all of hls buslnese

records. These records, lt was al-leged, would have been signtficant ln supPortlng

pet l t ioner ts  case.

CONCLUSIONS 0F LAI^I

A. That sectlon 1135 of the Tax Law requires every person required to

collect tax, to maintaln records of hls sales and to nake these records available

for audlt. t 'Wtren records are not provlded or are incomplete and lnsufffclent,
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lt is [the Tax Commissionts] duty to select a method reasonably caLculated to

ref lect the taxes due. The burden then rests upon the taxpayer to demonstrate.. .

that the method of audit or the amount of the tax assessed was erroneous.tt

(Surface Line Operators Fraternal Organizat ion, Inc. v.  Tul ly,  85 A.D.2d 858).

B. That ln vlew of the llnl-ted records avallable for audLt, the use of

the route list was a reasonable means of determining taxable sales. The

auditor incorporated an allowance for exempt sales for every year audited even

though petltloner did not have exemption certiflcates for every year and,

moreover, the auditor allowed for the increase ln petl"tlonerrs business for

prlor years even though not substantLated by orlglnal- source documents. Under

the circumstances, the audit procedures used resulted ln a falr and reasonable

determinat.lon of addltional sales tax due.

C. That thls Coqrmlssion, bI its order dated l{ay 20, 1983, has prevlously

decided the l-ssue of whether there nas an unreasonable delay ln petltioner

receivlng a hearlng and we stated at that time, ttlw]htle there exlsted a lapse

of approxinately four years between the fll lng of the petltlon and the instant

motlon, there is no lndicatlon of deLlberate deLay by the Department of Taxatlon

and Finance or a request for a hearing preference by the petittoner". Although

lt ls unfortunate that petitlonerfs records were lost ln a flre in the Lnterim,

lt should be noted that lf there were records which coul-d have signlficantl-y

affected the audit, such records should have been made avallabLe to the audltor

at the t ine of the audit  as requlred by sect ion 1135 of the Tax Law.
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D. That the petition of Thonas C. Molloy dlb/a Molloy Rubbish ls denied

and the Notlce of Determlnation and Demand for Paynent of Sales and Use Taxes

Due issued Decenber 7, L977 Ls sustalned.

DATED: Albany, New York STATE TAx COMMISSION

MAY 2 5 1984
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