
STATE OF NEW YORK

STATE TAX COMMISSION

atter of the Petition
of

Mi l -Voi ,  Inc.

for Redeternination of a Deficiency or Revision
of a Determinatiou or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period t2/ 1/77 -5/ 31/ 87.

AIT'IDAVIT OF }'AITING

State of New York ]
ss .  :

Count! of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
31st day of July, 1,984, he served the within notice of Decision by cert i f ied
mail upon Mil-Voi, fnc., the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Mi l -Voi ,  Inc.
25-7L Steinway St.
Astor ia ,  NY 11103

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
31st day of JuIy, 1984.

pursuant
r  oat

sect ion 174



STATE OF IiIEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
of

l{ i1-Voi, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod L2/  7177 -5 /  37/  81.

AIT'IDAVIT OF MAITII{G

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July, 7984, he served the within notice of Decision by cert i f ied
mail upon Isaae Sternhein, the representatlve of the petitioner in the within
proceedinE' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Isaac Sternheim
Turetzky, Steinheim & Co.
114 Liberty Street
New York, l[Y 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
31st day of JuIy, 1984.

rized t s ter  oa
sect ion 174pursuant to



ST,ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Mi l -Voi ,  fnc.
25-77 Steinway St.
Astor ia ,  NY 11103

Gentlemen;

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comented in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petit ioner' s Representative
Isaac Sternheim
Turetzky, $teinheim & Co.
1t4 l iberty Streer
New York, NY 10006
Taxing Bureau' s Representative



STATE OT' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MIL-VOI, INC.

for Revlsion of a DetermLnatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod Deeember 1, 1977
through May 31, 1981.

I. I ' ltrether the audlt nethod enployed by the

refLected the additlonal sales tax determlned due

II .  Whether penalt ies and interest ln exceas

should be cancelled.

DECISION

Audit Dlvlsion properly

from pet i t ioner.

of the mlnlmum statutory rate

Peti t ioner,  MLl-Vol,  Inc.,  25-7L Stelnway Street,  Astor ia,  New York 11103'

flled a petition for revlslon of a determlnation or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the perl.od December 1, L977

through May 31, 1981 (Fl l -e No. 38553).

A smal-l claims hearing was hel-d before Judy M. Clark, Hearlng Offlcer, at

the offlces of the State Tax Coqmisslon, Two World Trade Centerr New York, New

York'  on October 18, 1983 at 9:15 A.M., with al l  evl .dence to be submltted by

November 17, f983. Pet i tLoner appeared by Isaac Sternheln, C.P.A. The Audlt

Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l i to,  Esq.,  of  counsel) .

ISSUES

and

the

FINDINGS OF FACT

1. On May 20, 1982, the Audlt Dlvtsion lssued a Notlce of Determlnatlon

Demand for Payment of Sal-es and Use Taxes Due agal.nst Mll-Voi' Inc. coverlng

perlod December I, 1977 through May 31, 1981. The Notice lraa lssued as a
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resul- t  of  a f ie ld audit  and asserted addlt lonal-  sales tax due of $1Lr276.82'

pJ-us penalty and lnterest of  $61 267.05, for a total  due of $L7,543.87.

2. Petitioner executed two consents to extend the period of ltnitation

for the issuance of an assessment. The second extended the perlod to Septembet 20'

1982.

3. Petltioner operated a restaurant under the trade name of Sirena

Restaurant. 0n audlt, the Audit Dlvision found that petltioner dld not malntal.n

a cash recelpts Journal for ver l f lcat ion of the proper recordlng of l ts 8a1es.

The Audit Dlvislon revlewed guest checks made available by petittoner for

audit. Although some guest checks were undated and not kept in a dlscernLble

order, the Audit Division was able to segregate Februaryr 1981 by the date

noted and numerical- sequence of the guest checks. Based on thLs revlew' the

Audit Dlvision determined that taxable sal-es were made durlng February, 1981 of

$9,160.15. Pet i . t ioner reported taxable sales of $4'449.0O on the sales and uge

tax return fiLed for the three-nonth period of December 1, 1980 through February 28,

1 9 8 1  .

Petltioner dld not have available any record of cash payouts for the

audit period, although some cash purchases were found. Federal returns ltere

not f i led for the years 1978, 1979 and 1980; therefore, the amount of total

purchases was unavallabl-e. In l-ieu of a nnarkup test, the Audit Dlvislon deter-

mined a rel-ationship between check disbursements and the sales determlned based

on the review of the aforementioned guest checks during Februaryl 1981.. The

Audit Division found that sales were 398.4 percent of the purchases recorded

ln the check disbursenents book durLng February, 1981.

The Audlt Dlvislon then totaled the check purchases nade by petLti.oner

fron records avallable for the period December 1, L977 thtough November 30,
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1978, March 1r through l{ay 31, 1980 and December 1, 1980 through February 28'

1981. I t  determined total  check purchases made of $30,859.00 durLng thls period

to which the sal-es ratio of 3.984 was applled. The Audlt Divlslon deternloed

sales for thls perlod of $L22,941.00. Pet l t loner reported taxable eales of

$42,713.00 on sales and use tax returns f l l -ed for the same period. The Audtt

DivLsion determined that the difference of $80,228.00 yields a L87.8 percent

rate of Lncrease and applled that lncrease to the taxable sales reported ln the

sales tax quarters where check dlsbursementa records were not avallabl-e' except

for the quarter ended November 30, 1980. Petitloner reported sales in that

guarter far in excess of the other quartera; therefore, the Audlt Dlvlslon

est lmated taxable sales at $161000.00 based on the average audited sales for

the other quarters.

The Audit Dlvlsl-on determined taxable sales for the perlod Decenber l,

1977 through May 31, 1981 of $2241788.00 and tax due thereon of $17'983.04.

Pet i tLoner paid sal-es tax of $6,200.22L fot the sane perlod. The Audlt  Dlvls l-on

thereby deternLned the addit loqal-  sales tax due of $11 1276.82.

4. Petltioner contended that all cash register tapes were available for

the audit perlod and, along with the guest checks provlded, should have been

used to verlfy taxable sales recelpts. Although glven the opportunlty after

hearlng to support the availabll-lty of those recordsr petltLoner faiLed to do so.

In the al-ternative, petltloner argued that a markup test on purchaaes

shoul-d have been conducted lf the records were deemed to be lnsufflcl.ent,

Further, petitioner argued thaq the purchases pald for in February, 1981 bore

no relationshtp to sal-es ln Februaryr 1981 ln that those purchases ltere made

1 Of this anount,  $1 ,249.00 const i tuted
the Audlt Dlvlsion and paid by petltloner
February 28, L978. ?he tax na$ estimated
tax return.

, sales tax prevlously estlmated by
for the fil ing quarter ended
due to the non-fil lng of the saleg
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consumed in the prlor month. Petitioner offered no evldence to disprove

audl-t flndings nade by the Audit Divlsion.

5. PetLt ioner requested the abatement of penalty and lnterest in excess

of the minlmum statutory rate. Petltl-oner contended that there ltas no Lntent

to defraud the state lf any addLtional tax nas sustalned. It was argued that

penalties were already paid on the sales tax remitted with the late fil-lng of

i ts returns.

CONCLUSIONS OF LAI^T

A. That section 1138(a) of the Tax Law provides that lf a return when

flled ls incorrect or lnsufficient, the amount of tax due shall be deternlned

from such information as may be avallable. The Audit Dlvl-eion found

pet i t ionerrs return for the quarter ended February, 1981 to be insuff ic lent

based on Lts review of guest checks,

That petitioner falled to show that Lt maintained sales records from

whlch an exact amount of tax due could be determined. The audlt nethod enployed

by the Audit Divislon based on the lnformatLon avallable was therefore pernissLbl-e.

( C h a r t a L r ,  I n c .  v .  S t a t e  T a x  C o m m i s s i o n , 6 5  A . D . 2 d . 4 4 r  4 1 1  N . Y , 8 . 2 d  4 L . )

B. That once it ls established that the audlt method employed was permls-

sibl-er the burden is upon petitloner to show that the determlnatlon should be

overturned by showlng error.  (People ex re1. Kohlman & Co. v.  Law' 239 N.Y.

3 4 6 .  )

That petltioner fail-ed to show any error in the determlnatlon or that

lt was unreasonable.2 Exactness is not required when it is the ta:rpayer's own

2 ^utho,rgh
based on guest
indlcative of
$ 8 3 4 , 7 2 6 . 0 0  a s

not the audit method enployed by the Audlt Dlvislon, the sales
checks during the nonth of Februaryr 1981' lf found to be

aLl nonths in the audlt pertod, woul-d have ylelded eales of
opposed to  $224,788.00  as  de termlned.
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fallure to maintain proper records which prevents exactness ln the determinatlon.

(Markowltz v.  State Tax Conrmission, 44 N.Y.2d 684.)

C. That petltioner fatled to show reasonable cause for consistently

fll ing its sal-es and use tax returns beyond their due dates and not remlttLng

the proper sales tax due thereon.

D. That the pet i t ion of Mi l-Vol,  Inc. is denied, and the Not ice of

Determination and Demand for Payment of Sal-es and Use Taxes Due iss.ued May 20'

1982 ls sustatned with appl-icable penalty and lnterest thereon.

DATED: Albany, New York STATE TN( COMMISSION

iut- 311984
/___R-dJ*/.:*cL\c&gb,__
PRESIDENT
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