
STATE OF NEhI YORK

STATE TAX COIOfiSSION

fn the Matter of the Petition
o f

Meador*brook Renoval Corp.

for Revision of a Deternination or for Refund
Sales and Use Taxes uader Articles 28 & 2g of
Tax f ,aw for the Period 9/ l /19 -  2/29/80.

In the Matter of Pet i t ion
o f

Long Island Rubbish Removal Corp.

for Revisioa of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax f ,aw for the Period 9/1/79 - 2/29/80.

AIFIDAVIT OF IIAIf,ING
In the Matter of the Petition

o f
Jet Sanitation Service Corp.

for Revision of a Determination or for Refund
Sales and Use Taxes nnder Articles 28 & 29 of
Tax Law for the Period 9/ l /79 -  2/29/80.

In the Matter of the Petition
of

Janaica Ash & Rubbish Renoval Co.,  fnc.

for Revision of a Deternination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/U79 - 2/29/80.

State of New Yotk :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
17th day of December, 1984, he served the within notice of Decision by
certified nail upon Jet Sanitation Service Corp., the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jet Sanitation Service Corp.
228 Blydenburgh Rd.
Central fslip, NY 11722

o f :
the

o f :
the

o f :
the

o f :
the
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Page 2
Affidavit of Hailing

and by depositing same enclosed
post office under the exclrlsive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
17th day of December, 1984.

Authorized
pursuant to

to adn

. l

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

ister oaths
sect ion 174



' 1 . ,

STATE OT NEW YORK

STATE TAX COMUISSIOT.I

fn the Matter of the Petition
o f

lleadowbrook Removal Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/t /79 -  2/29/80.

In the Matter of the Petition
o f

Long fsland Rubbish Removal Corp.

for Revision of a Deternination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1/79 - 2/29/80.

AIT'IDAVIT OF }TAII,IIIG
fn the Matter of the Petition

o f
Jet Sanitation Service Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/L/79 - 2/29/80.

fn the Matter of the Petition
o f

Jamaica Ash & Rubbish Removal_ Co., fnc.

for Revision of a Deternination or for Refund of
Sales and Use Taxes under Art icLes 28 & 29 of the
Tax law for the Period 9/1/79 - 2/29/80.

State of New York :
s a .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
LTth day of Decenber, 1984, he served the within notice of Decision by
certified mail upon Milton Shaiman, the representative of the petitioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Milton Shainan
I Rural P1ace
Conmack, NY 11725



Page 2
Affidavit of llailing

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the said addressee is the representative
of the petitioaer herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to bef,ore me this
lTth day of Decenber,  1984.

ilninister
I"aw section 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

MEADOI'IBROOK REMOVAI CORP.

for Revision of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period September 1, 1979
through February 29, 1980.

In the Matter of the Petltlon

o f

LONG ISLAND RUBBISH REMOVAL CORP.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September I, L979
through February 29, 1980.

In the Matter of the PetitLon

o f

JET SANITATION SERVICE CORP.

for RevisLon of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Period September I, L979
through February 29, 1980.

In the Matter of the Pet l t ion

o f

JAI'IAICA ASH & RUBBISH REMOVAL CO., INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period September 1, L979
through February 29, 1980.

DBCISION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 17, 7984

Loag fsland Rubbish Removal Corp.
410 Livingston Ave.
W. Babylon, NY 11704

Gentlenen:

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civil Praetice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building l/9, State Canpus
Albany, New York 72227
Phone /l (518) 457-?070

Very truly yours,

STATE TN( COUWSSION

Petitioner' s Representative
Gilbert T. Perlnan
One Merrick Ave.
Westbury, lfY 11590
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COI'MISSION

In the Matter of the Petition
o f

Meadowbrook Removal Corp.

for Revision of a Deternination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1/79 - 2/29/80.

In the Matter of the Petition
o f

f,ong fsland Rubbish Removal Corp.

for Revisiou of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1179 - 2/29/80.

AIT'IDAVIT OF I{AILING
In the Matter of the Petition

o f
Jet Sanitatiod Service Corp.

for Revision of a Deternination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax law for the Period 9/ l /79 -  2/29/80.

In the Matter of the Petition
o f

Janaica Ash & Rubbish Removal Co.,  Inc.

for Revision of a Deternination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1/79 - 2/29/80.

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
17th day of December, 7984, he served the within notice of Decision by
certified mail upon lleadowbrook Renoval Corp., the petitioner in tbe within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Meadowbrook Removal Corp.
c/o Samuel Michelson
91 Murray Dr.
Oceanside, NY 11572



Page 2
Affidavit of Mailing

and by depositing same etrclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

Sworn to before me this
17th day of December, 1,984.

pursuant to Tax
ster oaths
sec t ion  174

ni,ry
Law



STATB OT NEW YORK

STATE TAX CO}IIIISSION

In the Matter of,
o f

Petition

Meadowbrook Removal Corp.

for Revision of a Deterninati.on or for Refund
Sales and Use Taxes rrnflga Articles 28 & 29 of
Tax Law for the Period 9/1/79 - 2l2g/50.

In the l{atter of the Petition
o f

long Island Rubbish Removal Corp.

for Revision of a Determination or for Refund
Sales apd Use Taxes under Art icles 28 & 29 of
Tax Law for the Period 9/l /79 - 2/29/80.

AIT'IDAVIT OF !{AILING
In the Matter of the Petition

o f
Jet Sanitation Service Corp.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/L/79 - 2l2g/BO.

In the llatter of the Petition
o f

Jamaica Ash & Rubbish Renoval Co., Inc.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/7/79 - 2/29/80.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
LTth day of Decenber, 1984, he served the within notice of Decision by
certified nail upon Allen llichelson, the represeatative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

A1len Michelson
91. Murray Dr.
Oceans ide ,  NY 11572

o f
the

of
the

o f
tbe

o f
the



Page 2
Affidavit of Uailing

and by depositing same enclosed in a postpaid properly addressed wrapper io a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

$worn to before ne this
lTth day of December, 1984.

A/a*
Authorized to is ter oa
pursuant to Tax Law sect ion 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December L7, 1984

Meadowbrook Renoval Corp.
c/o Samuel Michelson
91 Murray Dr.
0ceanside, NY 11572

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herAwith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Laro, a proceeding in court to review En
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comn'enced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
A1bany, New York 12227
Phone ll (518) 457-2o7a

Very truly yours,

STATE TAX COI{I-IISSION

cc: Petit ionerts Representative
Allen Michelson
91 Murray Dr.
Oceangide, IIY 11572
Taxing Bureaut s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 17, 1984

Jet Sanitation Service Corp.
228 Blydenburgh Rd"
Central Islip, NY 11722

Gentlemen:

Please take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Conmission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany Couaty, within 4 montbs fron the
date of this not ice.

Inquiries concerning the computation of tax due or refu'd allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - tritigation Uait
Building /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petitioner I s Representative
Milton Shaiman
1 Rural Place
Commack, NY 11725
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the llatter of the Petition
o f

lleadowbrook Removal Corp.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/L/79 - 2/29/80.

n the Matter of the
o f

Long Island Rubbish Renoval Corp.

for Revision of a Deternination or for Refund
Sa1es and Use Taxes nnder Art ic les 28 & 29 of
Tax law for the Period 91U79 - 2/29/80.

AITIDAVIT OF I'AIIING
In the Matter o Pet i t ion

o f
Jet Sanitation Service Corp.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/ l /79 -  2/29/80.

In the llatter of the Petition
o f

Jamaica Ash & Rubbish Removal Co.,  fnc.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/t/79 - 2/29/80.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
17th day of December, 1984, he served the within notice of Decision by
certified nail upon Jamaica Ash & Rubbish Renoval Co., fnc., the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid ldrapper addressed as fol lows:

Jamaica Ash & Rubbish Renoval Co.,  Inc.
633 Dickens St.
Irlestbury, NY 1f590

o f :
the

o f :
the

o f :
the

o f :
the



Page 2
Affidavit of llailing

and by deposit,ing sane enclosed
post office under the exclueive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

before ne this
of Decenber, 1984.

Authorized
pursuant to

o inister oaths
Tax f,aw section !74

postpaid properly addressed wrapper in a
and custody of the United States Postal

the said addressee is the petitioner
on said \rrapper is the last knonn addrees

l n a
care
York.

that
forth

Sworn to
17th day



STATE OF NEW YORK

STATE TAI( CO}'MISSION

In the ltatter of the Petition
of

Meadowbrook Removal Corp.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/t /79 -  2/29/80.

In the Mat,ter of the Petition
o f

Long Island Rubbish Renoval Cor-p.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/1/79 - 2/29/80.

AFFIDAVIT OF MAII.ING
In the Matter of the Petiiion

o f
Jet Sanitation Service Corp.

for Revision of a Deternination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/t /79 -  2/29/80.

n the Matter of t
o f

Janaica Ash & Rubbish Removal Co.,  Inc.

for Revision of a Determination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/ l /79 -  2/29/8A.

$tate of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrission, that he is over 18 years of age, and that on the
17th day of December, 1984, he served the within notice of Decision by
certified mail upon ili ltoq Shainan, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lowe:

lIilton Shaiman
I Rural Place
CPmm6g1, NY 11725

o f :
the

o f :
the

o f :
the

o f i
the



Page 2
Affidavit of Mailing

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Poetal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
17th day of December, 1984.

Au rized ster oa
pursuant to faw section. 174

Lo
Ta



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

December 17, 7984

Jamaica Ash & Rubbish
633 Dickens St.
Westbury, l{Y 11590

Remova l  Co. ,  fnc .

Gentlemen:

Please take notice of the Decision of the
herewith.

State Tax Conmission enclosed

You have now exhausted your rfght of review at the administrative level.
Pursuant to section(s) ffgg of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany Co'ntyr within 4 nonths from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building /I9, State Canpus
Albany, New York 12227
Phoue /f (518) 457-2A70

Very truly yours,

STATE TAX COII}fiSSION

cc: Pet i t ioner 's Represeptat ive
Milton Shaiman
1 Rural P1ace
Commack, NY 11725
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX CO}IUISSION

In the Matter of the Petition
o f

Meadowbrook Removal Corp.

for Revision of a Deter,mination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/t /79 -  2/29/80.

fn the Matter of the Petition
o f

Long Island Rubbish Renoval Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1/79 - 2/29/80.

AFFIDAVIT OT MAITING
fn the Matter of the Petition

a f
Jet Sanitation Service Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax f ,aw for the Period 9/U79 - 2129180.

In the l{atter of the petidion
of

Janaica Ash & Rubbish Renoval Co.,  fnc.

f,or Revision of a Determinatioo or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/U79 - 2/29/80.

State of New York :
s s .  :

County o.f Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he is over 18 years of age, and that on tbe
17th day of December, 1984, he served the within notice of Decision by
certified mail upon f,ong Island Rubbish Renoval Corp., the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

long fsland Rubbish Removal Corp.
410 Livingston Ave.
hr. Babylon, NY 11,704



Page 2
Affidavit of Mailtng

and by depositing sade enclosed
post offic€ "nder the exclusive
Servi.ce within the $tate of $ew

That deponent further says
herein and that tlre ad{ress set
of the petit ioner.

Sworn to before me this
17th day of December, 1984.

rized to a ster oaths
sect ion 174pursuant to Tax f,aw

in a postpaid properly addressed wrapper in a
qare and custody of the United States Postal
York.

that the said addressee is the petitioner
fortb on said rdrapper is the laet known address



STATE 0F I'IEht YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
of

Meadowbrook Removal Corp.

for Revision of a Deternination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax Law for the Period 9/ l /79 -  2/29/80.

In the Matter of the Peiition- :
of

long Island Rubbish Renoval Corp.

for Revision of a Determination or for Refund of
Sales and Uee Taxes under Articles 28 & 29 of the
Tax f ,aw for the Period 9/t /79 -  2/29/80.

AIT'IDAVIT OF IfAILING
In the Matter of the

of
Jet Sanitation Service Corp.

for Revision of a Deternination or for Refund
Sales and Use Taxes under Articles 28 & 29 of
Tax law for the Period 9/L/79 - 2/29/80.

In the Matter of the Petition
o f

Jamaica Ash & Rubbish Removal Co.,  Inc.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 9/1179 - 2/29/80.

State of New York :
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 5iears of age, and that oo the
17th day of Decenber, 1984, he served the within notice of Decision by
certified mail upon Gilbert T. Perlman, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gi lbert  T. Perlnan
One l{errick Ave.
hlestbury, NY 11590

o f :
the

o f :
the



Page 2
Aff,idavit of Mailing

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post of,fice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
17th day of December, 1984.

pursuant to Tax Law
ster oaths
sect ion 174
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Petitloners, Meadowbrook Removal Corp., c/o Samuel- Mlchelson, 91 lfurray

Drlver Oceanside, New York 1L572, Long Island Rubblsh Removal Corp.,  410

Livingston Avenue, West Babylon, New York LL704, Jet Sanitation Servlce Corp.1

228 BLyd,enburgh Road, Central Islip, New York 11722, and Jamaica Ash & Rubbish

Removal- Co.,  Inc.,  633 Dickens Street,  l , lestbury, New York 11590, f iJ.ed pet l t long

for revision of a determinatlon or for refund of sales and use taxea under

Articles 28 and 29 of the Tax Law for the period September 1, 1979 through

February 29e 1980 (r i l -e Nos. 32744, 32746, 32745 and 32747).

A consolldated fornal hearing was scheduled to be held before Daniel J.

Ranalli, Hearing Officer, at the offices of the State Tax Conrmlssion, T'wo Worl-d

Trade Center, New York, New York, on l{ay 24, 1983 at 9: t5 A.M. The hearing was

adjourned wlth respect, to petitioners Jet Sanitation Service Corp. and Jamaica

Ash & Rubbish Removal Co.r Inc. unt i l  October 19, 1983 at 1:15 P.M., with

provision for representat lves of al l  part les to appear.  A11 br lefs were to be

eubnitted by January 30, 1984. Petitioner Meadowbrook Removal Corp. appeared

by Saruel Mlchelson and A1len Mlchelson, Esqs., petitloner Long Island Rubblsh

Removal Corp. appeared by Gilbert T. Perlman, Esq. r petitioners Jet Sanitation

ServLce Corp. and Jamaica Ash & Rubbish Removal Co., Inc. appeared by lt{ilton

Shalman, Esq. and Michael J. Berger, C.P.A. The Audlt Dlvislon appeared by

John P. Dugan, Esq. ( Irv lng Atkins, Esq.,  of  counsel-) .

ISSUES

I. trlhether the receipts from the sale of a series of covenanta

compete in connection with the sale of the assets of a trash removaL

were subject to tax as the sale of tanglble personal property.

II. l,Ihether the recelpts from such sale were subject to tax as

an i.nformation servlce.

not to

company

the saLe of
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I I I .  Whether each of

of a single buslness is

the seller on the entlre

six purchasers involved in the bulk sale of

liable for paynent of the sales tax due the

selling prlce to all slx purchasers ln the

FINDINGS OF FACT

the assets

state from

aggregate.

1. On October 20, 1980, as the result  of  a fLeld audlt ,  the Audlt  Divl .s ion

issued a Notice of DetermLnation and Demand for Payment of Sales and Use Taxes

Due against petltioner Meadowbrook Removal Corp. (ttMeadowbrookrt) ln the amount

o f  $ 7 6 1 9 L 9 . 3 6 ,  p l u s  i n t e r e s t  o f  $ 4 , 8 3 5 . 0 5 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 8 1 1 7 5 4 . 4 1

for the period September 1, 1979 through February 29, 1980. 0n the same date,

the Audlt Division issued notices in the same amount and for the eame period

against petitioners Jamaica Ash & Rubbish Removal Co., Inc. (rtJamalcarr) and Jet

Sanitat ion Corp. ("Jet") .  On the same date, the Audlt  Dlvis lon issued a not ice

for the same period against petitioner Long Isl-and Rubblsh Removal Corp. (rfl,ong

Is landr ' )  i .n  the  amount  o f  $12175I .20 ,  p lus  in te res t  o f  $905.34 ,  fo r  a  to ta l  due

o f  $ 1 3 , 6 5 6 . 5 4 .

2. lleadowbrook operated an industrial waste removal servlce. Petltioner

enployed various pleces of equipnent in its operations' lncludlng trucksr traah

compactors, and sanitary containers located at l ts customerst places of buslness.

On Octobex 25, 1979 and February 11, 1980, Meadowbrook entered lnto contracts

for the sale of the business to six purchasers including petitioners Long

Island, Jamaica and Jet.  The purchase pr ices were $227 r700.00 wlth respect to

Long Island, $400r000.00 with respect to Jamaica, and $400,000.00 wlth respect

to Jet. The purchase prices were broken down as follows:

Restrictive covenant
not to compete
Total

$  45 ,540 .00

182 ,  160 .00
$227  ,7oo .  oo
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Jamalca
Equi.pnent
Restrictive covenants

not to compete
Good wl-11-

Total

Jet
fluipnent
Restrlcti.ve covenants

not to compete
Good w111

Total

Each of the contracts contalned a

$ 160,000.00

2 10 ,000.00

$160 ,000 .00

2 10,  000.  00
30,  000.  00

$400,000.  00

restrictive covenant clause statlng

tha t :

" [a] t  the closing of t i t le,  the sel ler wi l l  del iver to the
purchaser a restricti.ve covenant to the effect that the seller w111
not service or sollcit any of the customers on the llst of customers
annexed hereto.. . ,  direct ly or indlrect lyr ln any manner whatsoever
ln connection with the business herein sold. This agreement shal-L
last for a perlod of f ive (5) years from the contract date.r t

4. Each of the contraets al-so contalned a guarantee clause under whLch

Meadowbrook guaranteed the i-ncome from each of the customers on the list

attached to the contract for a period of 90 days following closing of tltle.

In the event any of the customers nere to cease dolng business with respectl.ve

purchasers, Meadowbrook agreed to replace the amount of income so lost wLth

llke work or to refund a proportlonate share of the purchase price. The

contract,s wlth Jet and Jamaica had annexed thereto actual lists enumerating

customer names and monthly fees for each. The contract with Long Island had no

customer list attached and, in fact, the covenant not to compete involved only

one customer whose name was transferred to Long Island orally. Meadowbrook

notlfied each of its customers that it was termlnatlng buslness and that the

purchasers would be assuming the trash removal business.



-5-

5. On June 19, 1980, Meadowbrook f l led a cert l f lcate of dissolut lon of

the corporation with the Secretary of State and the corporation was J-egal-ly

dLssolved.

6. On August 27, 1980, Meadowbrook, Jamaica and Jet entered into another

agreement stating that the income from the buslness had not llved uP to expecta-

t lons and, as a result ,  Meadowbrook agreed to pay Janaica $65'000.00 ln ful l

satisfectlon of any clalms Jamaica may have had against Meadowbrook. Jet

agreed that lt had no claims against Meadowbrook on account of the sale on

F e b r u a r y  1 1 , 1 9 8 0 .

7. Neither the seller nor the purchasers tlneJ-y notlfled the Department

of Taxation and Finance of the bulk sal-e. On audit, the Audit Divlslon deternlned

that sal-es tax was due on the bul-k transfer of the equipment and accordingly' a

Notice of Determination and Demand for Paynent of Sales and Use Taxes Due was

issued against pet i t ioner Meadowbrook on March 18, 1980.1 Th"".  taxea were

paid and are not at lssue herein. On October 9r 1980, the Audlt Divislon

advised Meadowbrook that lt had not consldered the taxability of the covenants

not to compete durlng the audit, but had subsequently deternined that they were

taxable as customer lists whlch trere considered to be a taxable informatlon

service. The Audit Dlvlslon deemed the contract valuation of the covenants not

to compete to be the prices of the customer lists and taxable accordingl-y as

part  of  the bulk sale and, as a resul- t ,  the not ices of deternlnat ion herein

were issued.

8. The Audit Divislon assessed Meadowbrook, Janalca and Jet for the tax

due on the total  sales pr ice of al l  s lx contracts.  Long Is1and was aseessed

only for the sale prlce of the covenant not to compete contained in lts own

It is unclear whether such notices rrere also issued agalnst the purchasers.
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contract. At the hearlng, the Audit Division asserted an increase ln the

assessment with respect to Long Island ln the amount of $64'  168.16 to br ing the

Long Island assessment up to the leveL of the other assessmenta pursuant to the

deri.vative liablllty Lncurred by a purchaser in bulk under sectlon 1141(c) of

the Tax Law. Long Island protested that lt had lts oqm contract wlth Meadowbrook

for a certaln anount of the assets and that lt should not be held Llable for

the total- assessment measured by the assets purchased by a1-1 the lndlvlduaL

purchasers.

9. The Audit Dlvision argues that, since the value of the covenants not

to compete rras based on the lncome recelved from removal of waate, there was

actual-l-y a sale of a measurable quantity of tanglbl-e personal property in the

form of industrial waste and, therefore, the receipts fron the sale of the

covenants are taxable as sales of tanglble personal property under section

tf05(a) of the Tax Law. Alternatlvelyr the Audlt Dlvlsion malntains that the

sale of the covenants with their attached customer lists was the sale of

informatlon within the meaning and intent of section 1105(c) (1) of the Tax Law.

10. Petltloners argue that the sale of the covenants not to compete ltas

not a sale of tangible personal property because no tanglble personal property

was transferred. Petltloners further argue that the sal-e of the covenants waa

not the sale of an lnformation servlce because the purchasers were, in fact,

purchaslng the opportunity to servLce the customers of the seller without fear

of the sel lerfs competl t ionr.  rather than information. Pet l t ionera argue that,

even if the sale lrras to be deened a sale of an lnformation service, the customer

lLsts were private and personal to each purchaeer and, therefore, fal-l wlthin

the exclusion for such informatlon provided for in sect ion 1105(c)(1) of the

Tax Law.
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CONCLUSIONS OF LAW

A. That section 1105(a) of the Tax Law lmposes a tax upon the rrrecelpts

from every retail sale of tangibl-e personal propertyr except as otherwise

provided in [Art ic le 28]".  Sect ion f105(c) ( f )  of  the Tax Law lmposes a tax on

the receipts from every sale, except for resale, of  the service of rr furnishLng

of lnformatlon by printed, mimeographed or multlgraphed matter or by dupllcating

written or prLnted matter in any other manner, including the servlces of

collectlng' compilLng or analyzing tnformatlon of any kind or nature and

furnishing reports thereof to other personsr but excludlng the furnishing of

information which is personal or individual in nature and which is not or nay

not be substant ial- ly incorporated in reports furnished to other persons.. . t t .

B. That a customer l ist  is a business asset the sale of which constt tutes

"the sale of lnformation and is,  therefore, taxable under sect ion 1105 lsubd. (c)]

of the Tax Law (cltation onitted)" (Lorg I"hrd R"li"b ,

72  A.D.2d 826,  no t .  fo r  l v .  to  app.  den.  49  N.Y.2d  707) .  There forer  the  Aud i t

Division properly determined that the sales of the customer lists by Meadowbrook

to Jamaica and Jet were subject to tax.

C. That the si.ngle customer name transnitted oral-ly to Long Island dld

not const.itut,e t.he sale of a customer llst and was not, therefore, an information

servlce wl-thin the meaning and intent of section 1105(c) of the Tax Law and

thus not subject to tax.

D. That sect lon 1141(c) of the Tax Law provldes, in part ,  that a bul-k

sale purchaser must notify the Tax Conmission of the sale ten days prlor to

taking possession or paying therefor. If the purchaser fall-s to so notify the

Tax Coumisslon, he will be personalJ-y llable for any sales taxea determlned to

be due from the seller to the extent of the amount of the purchase price or
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fair narket value of the assets purchased, whichever ls hlgher. Inasmuch as no

pri.or taxes due from the seller, petltioner Meadowbrook, were in iesue l-n these

matters and the only tax ln issue was that due as a result of the lndividual

sales of the customer l ists,  sect ion 1141(c) of the Tax Law does not apply.

Each purchaser is l-iable for the sales tax due on the sale of lts respectlve

customer llst only. Petltioner Meadowbrook, as the seller, ls ll-able for the

totaL sales tax due on al l  the customer l ist  sales.

E. That the petitions of Jet Sanitation Servlce Corp. and Janalca Ash &

Rubblsh Removal Co., Inc. are granted to the extent lndicated in Concluslon of

Law rrD"; that the Audlt Division is directed to nodify the notlces of determlna-

tion and demand for paynent of sales and use taxes due issued October 20, 1980

accordlngly;  and that,  except as so granted, the pet i t ions are in al l  other

respects denied.

F. That the petition of Meadowbrook Removal Corp. is granted to the

extent indicated ln Conclusion of Lanr "Crr; that the Audit Dlvision Ls directed

to modify the Notice of Determinati-on and Demand for Paynent of Sales and Use

Taxes Due issued October 20, 1980 accordlngly;  and that,  except as so granted'

the pet i t ion is in al l  other respects denled.

G. That the petition of Long Island Rubbish Removal Corp. ls granted and

the Notice of Determlnation and Demand for Pa5ment of Sal-es and Use Taxes Due

issued October 20, 1980 ls cancel led.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1? 1984
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