
STAIE 0F NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

l laur ice Lane, Inc.

for Redeterminat ion of a Def ic iency or Revision
of a DeterminaLion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  L /76-5  /  3L /79  .

AFFIDAVIT OF UAITING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Maurice lane, Inc.,  the pet i t ioner in the within proceedi-ng, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Maurice Lane, fnc.
P . 0 .  B o x  1 7 8
Boicev i l le ,  NY L24I2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

ister oaths
w section 174



STATE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Maurice Lane, Inc.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /  1 /76-5  /  31 /79  .

AFFIDAVIT OF UAITING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an erployee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mail upon Harry Pelio, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harry Pel io
Pe l io  &  Pe l io
11.  Fur le r  S t .
Totowa, NJ 07512

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said h'rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  t984 .

thor ized to is te r  oa
pursuant to Tax f,aw section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  6 ,  1984

Maurice lane, Inc.
P .0 .  Box  178
Boicev i l le ,  NY L24I2

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Harry Pelio
Pelio & Pelio
11 Fur ler  St .
Totowa, NJ 07512
Taxing Bureaur s Representative



STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

MAURICE LAIiIE, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under ArticLes 28 and
of the Tax Law for the PerLod June 1, L976
through May 31, L979.

, o

DECISION

Peti t ioner,  Maurice Lane, Inc.,  P.O. Box 178, Bolcevi l le,  New York L24L2,

fiLed a petition for a revlsion of a determinatlon or for refund of sales and

use taxes under ArticLes 28 and 29 of the Tax Law for the perlod June 1, L976

through May 31 , L979 (Fil-e No. 29413) .

A fornal hearing was hel-d before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Comnlssion, Two tJorld Trade Center, New York, New

York, on February 1, 1983 at 1:15 P.M., wlth al l  br iefs to be sumlt ted by

Apri l  15, 1983. Pet l t ioner appeared by Harry PeLlo, C.P.A. The Audlt  Dlvis lon

appeared by Paul B. Coburn, Esq. (Angelo ScopelLi to,  Esq.,  of  counsel) .

ISSUE

Wtrether the Audlt Division correctl-y determined addltlonal taxes due from

petltloner by disall-owing a portlon of the sales whlch petitioner consldered. as

nontaxable.

FINDINGS OF FACT

1. Pet i t loner,  Maurice Lane, Inc.,  operated a samil l  Ln BoLcevl l le,  New

York.

2. On August 28, 1979 and December 10, L979, pet i t loner exeeuted consents

extendLng the period of l-initation for assessment of sales and use taxes under
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Articles 28 and 29 of the Tax Law for the period June 1, 1976 through May 31,

L979 to March 20, 1980.

3. On January 2, 1980' the Audit Divlsion issued a Nottce of Determinatlon

and Demand for Payment of Sal-es and Use Taxes Due agalnst petitioner for

$101,395.00 in tax plus $43,145.38 in penal- ty and lnrerest for the period

June 1, L976 through May 31, L979.

4. Petitioner tinely filed a petition for a hearing to revlew the afore-

mentioned notice.

5. The Audit Division issued the notice of Januaty 2, 1980 on the basis

that petltloner falled to submlt lts records for audit. The DivlsLon revlewed

the sales and use tax returns whlch petitioner had fl1ed and reduced the

reported gross sales by the reported taxable sales to arr ive at pet l t lonertg

al-leged nontaxable sales. AL1 said nontaxable sales were disallowed and tax

was determlned to be due ln the amount of 9101,395.00.

6. As a result of a pre-hearlng conference, petitioner agreed to a test

period audit. The test of one yearfs nontaxable sales had to be shortened due

to the incomplete records of the petltioner. The Audlt Dlvislon reviewed the

nontaxable saLes recorded by petttloner for the months of October, November and

December 1977 and, determined that $67,288.25 of sald sales nere not supported

by exemptlon certiflcates. The $67,288.25 was divtded by the recorded nontaxable

saLes of $1171322.00 to arr ive at an error rate of 57.4 per cent.  Thls was

applled to the alleged nontaxabl-e saLes over the audlt perLod to arrive at

$58,179.83 ln addit ional tax due, whLch ls the amount at issue.

7. Pet i tLoner,  fol lowl.ng the Audit  Divls lonfs test,  submitted a Resale

CertLf icate cert i f ied by Jenklns Enterpr ises, a Resale Cert l f lcate cert l f ied by

Van Der Stad Sawnlll Co., and an Exempt Use Certlficate certlfled by the
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Celotex Corporation, a Letter from Eastern States Lumber Companyr Inc. lndlcatlng

its vendor ldentlfication number and those of A.H. Weaver Lumber Co. and Timber

Tracts and a Farmerfs Exemptlon Certlflcate certified by l,l l lfred Hitchcock.

8. The Resal-e Certlficate of Jenkins Enterprises nas reJected by the

Audit Dlvision on the grounds that a trucklng company coul-d not lssue a Resale

Cert i f icate. The Resale Cert l f icate of Van Der Stad Samri l l  Co. was reJected

since the certificate ltself nas a New Jersey forn rather than the forn prescribed

by New York State. The Exempt Use Certlflcate of Celotex Corporation was

reJected because no sale was nade to that corporatlon in the test period. The

letter of Eastern States Lumber Company, Inc. was reJected on the grounds that

a certlflcate is requlred in order to exempt a sale. The Farnerfs ExemptLon

Certificate of ll l lfred Hltchcock was reJected on the grounds that the certlficate

specifical-l-y provided that it could not be used for the purchase of bullding

nater lals.

9. PetltLoner failed to present any additlonal

the nontaxable sal-es that were shown ln l.ts records.

10. PetLt loner offered no evidence to establ ish

over the taxes at, lssue was due to reasonable cause.

documentatlon to support

that its fallure to pay

CONCLUSIONS OF LAI'I

A. That under sect ion 1132(c) of the Tax Law al l  recelpts from the sale

of property are subject to tax untLl the contrary is established. The burden

of provlng that any receipt is not taxable is upon the person required to

collect tax unless, he has tttaken from the purchaser a certificate Ln such form

as the tax conmisslon may prescrlbe, signed by the purchaser and settlng forth

hls name and address and, except as otherwise provided by regulation of the tax

connission, the number of his reglstrat ion cert l f lcate.. . t t .
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B. That oa audtt the Audlt Dtvlslon dtsallowed only thoee ealee for whlch

PGtltloner falled to produce an exemptlon certlflcate. The Dlvleionte detentn-

atlon of tax due on thosc sales was therefore correct pursuant to sectlon

1132(c). The Divlslon dld, howevcr, err ln not allowlng the Resale Certlflcate

leter furnished by Jenklne Enterprlsee and the Farnerra ExenptLon Certiftcate

furnlehed by lfllfred Hltchcock ln that a vcndor who obtalns valld certlfLcatee

frou custonerB ln good falth le lneuLated from eaLea tax llabl.llty €gE:E.

P lumblng  Corp .  v .  Tu l1v  77  A.D.2d,  L3  432 N.Y.S.2d  409) .

C. That the Petltlon of Maurlce Lane, Inc. Le granted to the extent

lndicated ln Conclusion of L8n rr8" ebovei that the Audtt Dlvlelon ls hercby

dlrected to accordlngly uodlfy the Notlce of Determlnatlon and Denand for

Paynent of Salea and Uee Taxea Due lseued on January 2, 1980 and aa adJueted ag

the reeult of the pre-hearl.ng conference (Flndlng of Fact 116[); that, except aa

80 granted, the petttlon le tn all other respecta denied.

DAIED: Albany, New York STATE TAX CO}I}fISSION

APR O 6 1984
PRESIDENT
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NOT FOR INTERNATIONAL MAIL

(See Rceel,se)

P 440976 815
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED_
NOT FOR INTERNATIONAL MAIL

(See Rcverse)
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ilENORATTDUIT-
TO: Paul B. Coburn, Secretary to the State Tax Coum. OFFICE: Bureau of Law

FROvt John P. Dugan, Deputy Connissioner and Counsel DATE: \tay 7, LgB4

SU3JECT: Maurice Lane, Inc.

On Apri l  6,  Lg84 the State Tax Commiesion ieeued a decision
regarding Maurice Lane, Lnc. in which t t ie pet i t ion was part ial l .y
granted but in alL other.respects denied.

At the hearing in this matter the pert t ioner was given unt i l
March 15r L983 to subnit  exenpt ion cert i f icates and che Department 'g
attorney was given until April L5, 1983 for any conrqents he wished
to rnake. The hearing off icer further instructed that those comentg
ahould aleo be forwarded to the taxpayefrE repreaentat ive.

0n March 18, 1983, after review of the exemption cert i f icates
by the auditor,  who was aleo the Departmentfg witnees in this matter,
Mr. Scopel l i tor the Departmentre repreeentat ive, wrote to the hearing
officer and advieed that the Notice of Determination and Demand was
to be cancel-led in fulL. The concluding paragraph of that meooranduu
provided, t t l t  would appear that based on' this memorandum, which is a
st ipulat ion on the part  of  the Audic Divis ion, the Pet i t ion ehould be
granted in favor of the Pet i t ioner.r '

Accordinglyr it is reconmended that the Coumission withdraw its
Apri l  6,  1984 decision. r

MA/je
Enc. (Tax Appeal-sBureau f i1-e, correspondence)

hIITHDMI,I DO NOT IdITHDMSI

Comissioner Chu

Comissioner Koenig

Coruries ioner Friedlander


