
STATE Otr'

STATE TAX

NEW YORK

couttlssIoN

In the Matter of the Petition
of,

Costas Mastronihal is
d/bla Gus Service Station

for $edetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
uader Art,icle 28 & 29 of the Tax Law for the period
9/1/78-s131/8t .

AtrT'IDAVIT OF }TAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of tbe State Tax Cornmission, that he is over 18 years of age, and that on the
5th day of December, 1984, he served the within notice of Decision by certified
mail upon Costas Mastronihalis d/b/a Gus Service Station, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Costas Uastromihal is
d/b/a Gus Service Station
90-11 149rh  Sr .
Jamaica, l {Y 11435

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United $tates Postal
Service within the State of l{ew York.

That. deponent further says that the said addressee is the petitioaer
herein and thbt. the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
5th day of December, 1984.

rized to nister oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Costas Mastrornihalis
d/b/a Gus Service Station

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 9 /  7/78-5 /  37/ 81.

ATT'IDAVIT OF UAIf,ING

State of New York ]
s s .  :

County of Albaay ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of Decenber, 1984, he served the within notice of Decision by certified
nail upon Peter Cooperman, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
vtrapper addressed as fol lows:

Peter Cooperman
125-20 Queens Blvd.
Kew Gardens, NY 11415

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set f,orth on said rdrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
5th day of December, 1984.

nist6r oaths
law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 12227

December 5, f984

Costas Mastromihalis
d/b/a Gus Service Station
90-11  149 rh  S r .
Jamaica, NY 11435

Dear Mr. Mastromihal is:

Please take not ice of the Decision of the State Tax Conunission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1,138 of the Tax law, a proceeding in court to review an
adverse decislon by the State Tax Comission may be instituted only uader
Article 78 of the Civil Practice Law and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 moaths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Buildlng /I9, State Canpus
Albany, New York 12227
Phone // (518) 457-207A

Very truly yours,

STATT TAX COI{MISSION

Peti t ioner '  s Representat ive
Peter Cooperman
125-20 Queens Blvd.
Kew Gardens, NY 11415
Taxing Bureaut s Representative



STATE OF NEI.I YORK

STATE TAJ( COMMISSION

In the Matter of the PetLtl.on

of

COSTAS MASTROMIHALIS
d/b/a GUS SERVICE STATION

for Revision of a Deternination or for Refund
of SaLes and Use Taxee under Artlcl-es 28 and 29
of the Tax Law for the Period Septenber 1, L978
through May 31, 1981.

DECISION

Petitioner, Costas Mastronihalls, d/b/a Gus Service Station, 90-11 149th

Street, Jamalca, New York 11435, filed a petition for revision of a deternina-

tion or for refund of sales and use taxes under ArticLes 28 and 29 of the Tax

Law for the period Septenber 1, 1978 through May 3L, 198f (FiLe No. 38f90).

A enall cl-aims hearing was held before Arthur Johnson, HearLng 0fficer' at

the offices of the State Tax Connlsslon, Two WorLd Trade Center, New York, New

York, on March 13, 1984 at 10:45 A.M. Petitioner appeared by Peter Coopermao,

Esq. The Audit Dlvision appeared by John P. Dugan, Esq. (Herbert lGmrass,

Esg. ,  o f  counse l - ) .

ISSUE

Whether the audit procedures and tests used by the Audit DlvLsioa in an

exanlnatlon of petltionerrs books and records were proper and whether the

additional- taxable sales determined as a result thereof were correct.

FINDINGS OF FACT

L. Petitloner, Costas MastronLhalls, d/b/a Gus

an automobil-e repair shop. PetitLoner occasional-1y

2. 0n May 20, L982, as the result of an audl-t,

a Notice of Determination and Demand for Paynent of

ServLce Statlon, operated

sol-d used cars.

the Audit Division lesued

Sales and Use Taxes Due
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against petitioner covering the period September l, 1978 through May

for taxes due of $101364.87, plus penal- ty and interest of  $51425.05,

31 '

for

r981

a

to ta l  o f  $ I5 ,789.92 .

3. Petitioner executed a consent extending the perlod of Linitations for

assessnent of sales and use taxes for the period at issue to June 20, 1982.

4. On audit, the Audit Division examined the cash receipts and cash

disbursenents journal. These records showed gross sales of $39r519.00 and

purchases of $131360.00 for the audit period. Petitioner did not have sal-es

invoices or purchase invoices availabl-e for audit. In order to verify purchaees,

the Audit Division examined the records of petitionerts three J-argest suppJ-lers

of automobile parts and found the following:

Suppl-ier

S & R A u t o

Nei lrs Auto Parts

.Marathon Auto Parts

TOTAT

Purchases
Per

Supplier

$1 ,453 .63

2 ,310 .00

2 ,48L .5 r

$6 ,245 .L4

Purchases
per Cash PerLods

Disbursenents Exanined

$ 80 .00

750 .00

588.00

$1 ,418 .00

February 28, L978, August 31,
1980, Month of May 1981

May 31,  1980,  August  31,  1980,
Month of May 1981

February 28, 1979' August 31,
1980, Month of May 1981

The difference in the above amounts ($41827.19) was considered unrecorded

purchases and was divided by purchases recorded in the cash disbursenents

journal ($f1418.00) to determine an error factor of 340.42 percent.  This

percentage was applied to total purchases per books to arrive at adjusted

purchases  o f  $45r480.00 .

A narkup of 22I.558 percent was computed using the sales and purchases

shown on petitionerr s L979 and 1980 federaL income tax returns. The narkup was

applied to the adjusted purchases to determine sales of $1461245.00 and tax due
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thereon of $111699.60. Pet i t ioner paid sales tax of $11334.73 for the same

period, leaving addlt ional tax due of $10r364.87.

5. The involces examined at S & R Auto only indicated that the purchaser

was "Gus". Petitionerfs business is located one bLock away fron S & R and

therefore these sales were considered made to petitioner. The Audit Division

was aware that there were other autonobile repair businesses with the name "Gus

Service Station" in the area.

Petitloner argued that the purchases fron S & R deternLned by the

Audit Division to have been made by petitioner were actual-1y nade by other

businesses. Petitioner aLso argued that another automobil-e repair business

nearby, as wel-L as his relatives, used his name at Neilrs Auto Parts and

Marathon Auto Parts to purchase parts in order to take advantage of a 20

percent discount and avoid paying the sal-es tax.

Petitioner offered no evidence to establish that he dLd not make the

purchases found by the Audit Division.

6. Petitioner took the position that the Audit Dlvislon incorrectly

appl-ied the 340 percent error to total purchases when the error was based on aa

exaniaation of onJ-y three suppliers.

7. Petitioner purchases supplies and parts from Amoco 0i1 Co. and Dial

Mobil-e on a regular basis. However, the cash disbursements journal for the

audit period reflected one purchase from Amoco and four fron DiaL Mobtl-e.

CONCLUSIONS OF I,AW

A. That petitioner faiLed to naintain sales invoices or any other verlflable

record of receipts; therefote, the available books and records were inadequate

and i.nsufficlent for audlt. The Audit Division's independent verification of
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purchases further establLshed the unrel-iablJ-lty and

books and records.

When books and records are incomplete and

period" audlt using external indices Ls pernissible

1982 is sustai.ned.

DATED: Albany, New York

DEC 0 5 1gB4

Amsterdan Tavern, Inc. v. N.Y.S. Tax Co44!sqpq, 88 A.D.2d 1028; Matlel g€_lelcrg1

v. State Tax Cornnission, 73 A.D.2d 989).

Accordingly, the Audtt Divisionrs deternination of additional taxabLe

sal-es and sal-es tax due was proper pursuant to sectton 1138(a) of the Tax Law.

B. That the Audit Division reasonably calcuJ-ated petitioner'a tax J-iabiJ-tty.

I{tren a taxpayerrs recordkeepiag is faulty, exactness is not tequired of the

examinerfs audit (Matter of Meyer v. State Tax Conpission, 61 A.D.2d 223. T ;e

burden then rests upon the taxpayer to demonstrate by clear and convincing

evidence that the nethod of audit or amount of tax assessed was erroneous

(Matter of Surface Line 0perators Fraternal Organizatlon Inc. v. Tu11yr 85

A . D . 2 d  8 s B ) .

Petitioner fail-ed to overcone this burden of showing error.

C. That the petition of Costas Mastronihal-is is denied and the Notice of

Determination and Denand for Paynent of SaLes and Use Taxes Due issued May 20,

inadequacy of petitLonerf s

unreLiable, as here, a " tegt

(Matter of  Hanratty 's/732

STATE TAX COMI'fiSSION



:i;,,

P h13  1 ,bh  10?

RECEIPT FOR CERTTFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL
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RECEIPT FOR CERTIFIED MAIL
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NOT FOR INTERNATIONAL MAIL

/See Reverse)
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