
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

llarlene Manufacturing Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/ t / l l  -  2 /29/8a.

AIT'IDAVIT OF MAII,ING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
certified mail upon Max Friedman, the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Max Friedrnan
ht i l f red Wyler  & Co. ,  CPA's
200 Park Ave., Room 2305
New York, NY 10155

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
21st day of September, 7984.

t o a ter oa s
pursuant to Tax law sect ion 1,7 4



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Marlene Manufacturing Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 5 l t l l t  -  2 /29/80.

AFFIDAVIT OF MAIIING

State of New York J
ss .  :

County of Albany j

David Parchuck, being duly sworn, deposes and says that he is an er4ployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
certified mail upon l{arlene Manufacturing Corp., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

Marlene Manufacturing Corp.
c/o Herbert Morrison
45 lCesr 60rh Sr.
New York, NY 10023

and by deposit.ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that"the said addressee is the petit ioner
herein and that the address set forth on said lrrapper is the last known address
of the petit ioner.

Sworn to before me this
21st day of September, L984.

s ter  oa
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 21, 1984

Marlene Manufacturing Corp.
clo Herbert Morrison
45 hlest 50th St.
New York, NY 10023

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission may be insiituted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Uait
Building //9, State Canpus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMI'fiSSION

Petitioner t s Representative
Max Friedman
Wi l f red Wyler  & Co. ,  CPA's
200 Park Ave., Room 2305
New York, NY 10166
Taxing Bureau's Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the l{atter of the Petltion

o f

},IARLENE MANUFACTURING CORP.

for Revision of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period June 1,
through February 29, 1980.

t o

DECISION

Refund
28 and
1977

Petitioner, I"Larl-ene Manufacturlng Corp. , clo Ilerbert l"lorrison, 45 West

60th Street,  New York, New York 10023, f iLed a pet i t ion for revision of a

determination or for refund of sales and use taxes under Artlcles 28 arrd 29 of

the Tax Law for the period June 1, 1977 through February 29, 1980 (Flle No.

36729).

A small claims hearing was he-l.d before Arthur Johnson, Hearlng Offlcer' at

the offlces of the State Tax Conmission, Two I'Iorld Trade Center, New York, New

York, on Januarl  25,1984 at 9:15 A.M. Pet i t ioner appeared by Max Frl-edmanr

CPA. The Audit Divlsion appeared by John P. Dugan, Esq. (Herbert Kamrasg,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Wtrether the Audit Division properly dlsaLLowed certain nontaxable

saLes cl-almed by pet,itloner.

II. Wtrether petitioner is liable for. bulk sales tax determined due by the

Audit Division on leasehold improvements.

I I I .  I , lhether pet i t loner is ent l t led to a credit  for a port ion of the sales

tax lt col-lected from Amerlcan Chlcle Co.
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FINDINGS OF FACT

1. Petitioner, MarLene Manufacturing Corp., ltas engaged Ln the manufacture

of wooden trays for the confectionary and baking industries. The buslness was

sold on Januaxy 22, 1980.

2. 0n December 18, 1981, as the result of an audit, the Audit Divlslon

issued a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due agalnst petitioner coverlng the perlod June 1, 1977 through February 29,

1980 fo r  taxes  due o f  $61004.60 ,  p lus  ln te res t  o f  $1 ,439.74  fox  a  to ta l  o f

$ 7  , 4 4 4 . 3 4 .

3. Petitioner executed consents extending the period of llmitation for

assessment of sales and use taxes for the period at issue to Decembex 20r 1981.

4. On audit, the Audit Dlvision analyzed sales lnvoices for the perlod

June !., Lg77 through January 31, 1980. The audLtor selected 151 lnvoices on a

statlstlcal basis out of a total of 653 involces. Thls anal-ysls resulted in

disaLlowed nontaxable sales of $21865.13 subject to an 8 percent tax rate and

$7,389.76 subJect to a 4 percent tax rate. The addlt lonal tax due on these

amounrs represented .2 percent and .26 percent,  respect lvely,  of  the total  sales

analyzed. The sales were disallowed because petltioner dld not have exemptl'on

certificates on flle and could not substantlate that the merchandise ltas

del-ivered to purchasers outslde New York State. The above percentages were

appl led ro total  sales for the audit  per lod of $589,316.64 to arr ive at addit ional

taxes due of $2r710.86 on dlsal lowed nontaxable sales.

The Audit Dlvision also attenpted to reconcile sales tax charged on

l-nvoices wlth sal-es tax paid over with returns filed and found that collectlons

exceeded payments by $1,683.50. Pet i t loner nas held l lable for sald amount.
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An examination of purchase Lnvoices revealed use taxes due of $297.02.

I t  was aLso found that pet l t ioner overpaid $152.36 ln sales tax on electr ic i ty

purchases which was credited against the use tax liability. These anounta are

not ln dispute.

When the business was sold, petltioner reported and pald a bulk sales

tax of $272.00 on the furniture and fixtures tranaferred in the saLe. The

Audit Divlsion revlewed the contract of sale whlch aLlocated the purchase prlce

as fol lows:

a) inventory $25,777.00
b) off ice equipment,  furni ture and f ixtures $ 3,400.00
c) leasehold inprovements $181320.00

The Audit Dl-vislon assessed addltional tax of $11465,60 on the leasehold

lmprovements.

5. Petitioner agreed to the use of the test perlod method of audit.

6. Petitioner requested exemption certificates from the customers on

clained nontaxable sales which were dlsaLl-owed on audlt, The certiflcates,

howeverr were not returned. Petitl-oner also attempted to obtain bllls of

lading to substantiate out of state sales. These records had been left wlth

the purchaser of the buslness who lndicated that he dlsposed of such records.

7. Petitioner collected 8 percent sales tax on saLes nade to American

Chicl,e Co. Petl-tioner argued that the trays sold to American Chlcle constltuted

manufacturing equipment and were therefore only subject to the 4 percent New

York City tax. At the hearing, petitloner claimed a credlt for the tax erroneously

coLlected from American Chlcle Co.

AmerLcan Chicle Co. did not at any time furnish an exemption certificate

to pet i t ioner or seek a refund from pet i t ioner.



8. tJlth respect to the addltional buLk saLes tax' Petitioner argued that

the $18,320.00 all-ocated to leasehold improvements in the contract of sale was

ln error. Petltioner maintained that at no tlme were l-easehold inprovements

made to that extent.

9. The flxed asset account ln petltl-onerts books and records showed the

f oll-owing balances:

June 1, 1977
October 31, L978
Accumulated depreclatlon

to November 1r 1978
Depreclation per Federal tax

re tu rn  to  Oct .  31 ,  1979

Machlnery
and Fixtures

$  9 ,859 .74
13,3L7 .47

9 ,926 .28

269.40w

Leasehol-d
Improvements

$  10 ,666 .  18
10 ,666 .18

5 ,  107  . 63

1 ,046 .89
$  4 ,511 .66

CONCLUSIONS OF LAI'I

A. That sect lon 1132(c) of the Tax Law provides, in part ,  that l t  shal l -

be presumed that al-L recelpts for property or servlces are subject to tax untll

the contrary is establlshed, and the burden of provlng that any receiPt i8 not

taxable shall- be upon the person requlred to colLect tax. Unless a vendor

shal-l- have taken from the purchaser a certificate ln such form as the Tax

Conmisslon may prescribe to the effect that the property was purchased for

resale or for some use by reason of which the sale is exempt from tax under

sect lon 1115, the sal-e ls considered a taxable sal-e at retaiL. Where such a

certlficate has been furnished to the vendorr the burden of provlng that the

receipt is not taxabl-e shal-L be soJ-ely upon the customer.

Petltloner fall-ed to sustain the burden of proof imposed by sectlon

1132(c) to show that those sales for whlch no exemptlon certlficates ltere on

fil-e were nontaxable. Accordlngly, petLtioner is liabl-e for the tax it fail-ed

to collect from the customers pursuant to sectlon 1133(a) of the Tax Law.
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B. That the contract for the sale of the business specificaLly provl-ded

that all leasehol-d improvements were included in the sales price and al'l-ocated

$18r320.00 of the sales pr lce to such Lmprovements. Pet l t loner fai led to

establ-ish that the contract was ln error or that the lnprovements rilere Permanent

ln nature so as to constitute nontaxable capital improvements. Thereforer the

Audit Divislon properly held petitioner Liable for additional bulk saLes tax of

$  1  , 4 6 5 .  6 0 .

C. That sect ion 1139(a) of the Tax law provides, in pert inent part '  that

no refund or credlt shall be made to any person of tax whlch he collected fro'n

a customer untll he shall first establlsh that he has repaid such tax to the

customer.

Petitioner has not repaid any sales tax to Anerican Chicle Go. and

therefore, is not ent i tLed to the credlt  referred to in Finding of Fact t t7".

D. That the petltlon of Marlene Manufacturing Corp. is denied and the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued December 18, 1981 is sustained.

DATED: Albanyr New York

sEP 211984
STATE TAX COMMISSION
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