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STATE TAX COM}TISSION

In the Matter of the Petition
o f

Mar-Van Hauling & Rigging, Inc.
and Mar-Van Crane Service, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
3/L l7s -  2128178.

That deponent further says that
herein and that the address seL forth
of the petit ioner.

Sworn to before me this
29th day of February, 1984.

ATFIDAVIT OF UAITII{G

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon IIar-Van Hauling & Rigging, Inc. and Mar-Van Clane Service,
Inc., the petit ioners in the within procieOing, Uy enclosing a true copy thereof
in a securely sealed postpaid wrapper addressed as fol lows:

Mar-Van Hauling & Rigging, fnc.
and Mar-Van Crane Service, fnc.
P .0 .  Box  169
Watervl iet, NY 12189

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

the said addressee is the petit ioner
on said wrapper is the last known address

ta{ oar1
sei t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1984

Mar-Van Hauling & Rigging,
and Mar-Van Crane Service,
P .0 .  Box  169
Watervl iet, N 12189

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building /19, State Campus
Albany, New York 72227
Phone /l (518) 451-207A

' Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representative

Inc .
Inc .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltions

o f

MAR-VAI.I HAULING & RIGGING, INC. and
MAR-VAI.I CRAIIE SERVICE, INC.

for Revisi.on of a Determination or for Refund
of SaLes and Use Taxes under Articles 28 and
of the Tax Law for the Perlod March 1, L975
through February 28, 1978.

, o

DECISION

Petitioners, Mar-Van llaulLng & Rlggtng, Inc. and Mar-Van Crane Service,

Inc.,  P.O. Box 169, !{atervl iet ,  New York 12189, f lLed a petLt lon for revlslon

of a determinatlon or for refund of sales and use taxes under ArticLes 28 and

29 of. the Tax Law for the perlod March 1, 1975 through February 28, 1978 (Ftle

Nos. 25044 and 25050).

A comblned snall clalms hearlng was held before John Watson, Hearlng

Off icer,  at  the off ices of the State Tax ConrmlssLon, Bul ldlng #9, State Campus,

Al-bany, New York, on July 25, 1983 at 9:15 A.M. Pet i t ioners appeared by Alvin

Van Denberg, Vice President of llar-Van llaullng & Rlgglng, Inc. and President of

Mar-Van Crane Servlce, Inc. The Audit Divlslon appeared by John P. Dugan, Eeg.

(James Del- la Porta, Esq.,  of  counseJ-).

ISSUE

Whether the Audit Dlvlslon properl-y deternlned addltlonal tax due on the

purehase of a L969 Brockway tractor.
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FINDINGS OF FACT

1. Petltloners, Mar-Van llauLing & Rlgglng, Inc. (herelnafter frllaul-lng &

Rigglng") and Mar-Van Crane Servlce, Inc. (hereinafter trcrane Servlcett) are

af f i l-iated corporations.

2. The Audlt Dlvlslon found a total deficiency resultlng from an audl-t of

IlauLing & Rlgglng to be $101850.24. Haullng & Rlgglng slgned a Consent to

Flxlng of Tax Not Previously Deternined and Assessed agreeing to $4,9L7.39 of

the deficiency.

0n August 7, 1978, Ilaullng & Rlgging was issued two assessments, one

for the agreed portlon, a Notlce and Demand for Pa;rment of Sales and Use Taxee

Due ln the amount of $4'917.39, plus pena3-ty of $369.45 and tnterest of  $310.37,

for a tot ,al  of  $5,597,21; the other for the disagreed port lon, a Not lce of

Determlnation and Demand for Paynent of Sales and Use Taxes Due ln the anount

o f  $5 '932.85 ,  p lus  pena l ty  o f  $1 ,378.68  and ln te res t  o f  $1 ,645.86 ,  fo r  a  to ta l

o f  $ 8 , 9 5 7 , 3 9 .

Also on Auguet, 7, L978, Crane Service was issued a Notice of Determlnatlon

and Demand for Payment of SaLes and Uee Taxes Due ln the amount of $141572.57,

p lus  pena l ty  o f  $3 '542.91  and ln te res t  o f  $4 ,462.04 ,  fo r  a  to ta l  o f  $22,577.52 .

Petl.tionerts Hauling & Rigglng and Crane Servicer had executed conaents

extending the period of Llnitation for assessment of sales and use taxes to

Septenber 20, I978.

3. The Audit Dlvlslon stlpulated, with regard to Crane Servlce, that the

tax assessed of $14.572.57 due was revlsed to $125.51 and that amount was

agreed to be pald pursuant to a Consent to Fixlng of Tax not Previously Determined
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and Assessed slgned on October 12i 1981 by Mr. Janes Marshall, vice president

of Crane Servlce. Therefore, there is no dlspute regardlng the amount of tax

owed by Crane Servlce.

4. The Audit DLvLslon further stipulated regarding Haul-lng & Rtgging that

the tax assessed by the notlce of determlnatlon and demand of $5'932.85 was

revlsed to $560.00, this amount ls ln dLspute and represente the tax whlch the

Audit Divlsion determined due on a 1969 Brockway tractor.

5. Hauling & Rlgging contended that lt paid the tax on the 1969 Brockway

tractor either to the party from whom they purchased lt or dlrectly to the New

York State Department of llotor Vehl-cles (t'DMV"). In support of thls contention'

Hauling & Rigging argued that lt could not have reglstered the Broclnray tractor

without first proving to the Dl{V that tt pald the tax.

llauling & Rigging subsequentl-y subnitted copies of the foll-owtng

documents relatlng to the Brockway tractor: tl ighway Use Tax Permlts explrlng

La L975 and 1978, a certiflcat,e of regist,ration, and a Receipt for the VoLuntary

Surrender of Registratlon and Plates.

6. Petitioner at, al-L times acted in good falth.

CONCLUSIONS OF LAW

A. That the Hlghway Use Tax Permlte, certiflcate of reglstratlon and the

voluntary surrender of reglstration subnitted by Mar-Van llaullng & Rlgglng,

Inc. (Flndlng of Fact 't5") ls not sufficlent to prove that tax rtas paid.

B. That the penaLty and lnterest ln excess of the mlnimum preecrLbed by

sect lon 1145(a) of the Tax Law are waLved.
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C. That the petitlons of Mar-Van Haullng & Rigging and Mar-Van Crane

Servlce, Inc. are granted to the extent lndicated in Findlngs of Fact "3" and

"4t' and Concluslon of Law 'rBrt; that the Audit Divislon is hereby dLrected to

nodify the notlces of deternlnatlon and demand for paynent of sales and use

taxes due lssued August 7, L978, and that, except as so granted, the Petltl.ons

are in alL other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 9 1984
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1984

Mar-Van Hauling & Rigging,
and Mar-Van Crane Service,
P .0 .  Box  169
Watervl iet, W 12189

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

Yoir have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and rnust be commenced in the
luprene Court of the State of New York, Albany County, within 4 rnonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Iitigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMUISSION

cc: Taxing Bureau's Representative

Inc.
Inc .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

MAR-VAI'I HAULING & RIGGING, INC.
MAR-VAN CRAI.IE SERVICE, INC.

for Revlsion of a DetermLnation or for
of Sales and Use Taxes under Artleles
of the Tax Law for the Perlod March 1,
through February 28'  1978.

and

Refund
28 and

1975

? o

DECISlON

Petltioners, Mar-Van Haul-ing & Rigging, Inc. and Mar-Van Crane Servlce,

Inc.,  P.O. Box 169, Watervl let ,  New York I2L89, f l led a petLt ion for revlsion

of a determlnatlon or for refund of sales and use taxes under ArtLcles 28 and

29 of the Tax Law for the perlod March 1, 1975 through Februaty 28, 1978 (F1Le

Nos. 25044 and 25050).

A combined snall cLaims hearing was held before John Watson, Ilearing

Offlcer, at the offlces of the State Tax Cornmission, Buil-dlng /i9, State Campue,

Albanyr New York, on July 25, 1983 at 9:15 A.!1. Pettttoners appeared by ALvln

Van Denberg, Vice President of Mar-Van llaullng & Rigglng, Inc. and Presldent of

l"tar-Van Crane Service, Inc. The Audlt DlvieLon appeared by John P. Dugan, Esq.

(Janes DeLla Porta, Esq.,  of  counsel) .

ISSUE

Whether the Audit Division properly determined addltlonal cax due on the

purchase of a 1969 Brockway t,ract,or.
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FINDINGS OF FACT

1. Petltioners, Mar-Van HauLlng & Rigging, Inc. (herelnafter "Hauling &

Rigglng") and Mar-Van Crane Service, Inc. (hereinafter [Crane Servlce") are

aff l l iated corporat lons.

2. The Audlr Divlsion found a total- deficLency resul-ting from an audlt of

Ilaullng & Rigging to be $10,850.24. Ilaullng & Rigging sLgned a Consent to

Fixing of Tax Not Previously Determined and Assessed agreeing to $4,917.39 of

the deficiency.

On August 7, L978, Itaullng & Rigglng was lssued two asseasments' one

for the agreed portion, a Notice and Demand for Payment of Sales and Use Taxes

Due ln the amount of $4,9I7.39, plua penalty of $369.45 and interest of  $310.37r

for a total  of  $5 1597.21; the other for the disagreed port lon, a NotLce of

Deternlnation and Demand for Payment of SaLes and Use Taxes Due ln the anount

o f  $5 ,932.85 ,  pJ-us  pena l ty  o f  $11378.68  and in te res t  o f  $1  ,645.86 ,  fo r  a  to ta l

o f  $ 8 , 9 5 7  . 3 9 .

Also on August 7, 1978, Crane Service was l-ssued a Notlce of Determlnatlon

and Demand for Payment of SaLes and Use Taxes Due in the amount of $14r 572.57,

pJ-us penaLty of $3,542.91 and i-nterest of  $4,462.04, for a total  of  $22,577.52.

Peti.tlonerfs llauling & Rlgging and Crane Service, had executed consents

extendLng the perlod of l-lmitatLon for assesement of sales and use taxes to

S e p t e m b e r  2 0 , 1 9 7 8 .

3. The Audit Dlvislon stipulated, with regard to Crane Servlce, that the

tax assessed of $L4,572.57 due was revlsed to $125.51 and that amount r taa

agreed to be paid pursuant to a Consent to Fixlng of Tax not Prevlously Determlned
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and Aseessed slgned on October 1.2, 1981 by llr. James l"1arsha1L, vice presLdent

of Crane Servlce. Therefore, there Ls no dispute regardLng the amount of tax

owed by Crane Service.

4. The Audit Divislon further stLpulated regarding Haullng & Rlgging that

the tax assessed by the notice of determlnatl.on and demand of $5'932.85 was

revised to $560.00, this amount is ln dispute and represents the tax which the

Audlt Dlvlsion determined due on a 1969 Brockway tractor.

5. llauling & Rlgging contended that it paid the tax on the 1969 Brocknay

Eract,or elther to the party from whom they purchased it or dlrectly to the New

York State Department of Motor Vehlcl-es (ttDl,IV"). In support of thLs contentlon'

Haul-Lng & Rigglng argued that it could not have registered the Brockway tractor

without fl-rst proving to the DI,IV that lt pald the tax.

Haul-fng & Rlgglng subsequently subaritted copLes of the following

documents relating to the Brockway tractor: Illghway Use Tax Pernlts e:rplrlng

tn L975 and 1978, a certlfLcate of registratlon, and a Recelpt fot the Voluntary

Surrender of Reglstratlon and Plates.

6. PetitLoner at all tlmes acted in gootl faith.

CONCLUSIONS OF LAW

A. That the Hlghway Uee Tax Permlts, certificate of registratlon and the

voluntary surrender of reglstratlon subnitted by Mar-Van llaulLng & Rigglng,

Inc. (Findlng of Fact "5") is not sufflclent to prove that tax waa pald.

B. That the penal-ty and interest ln excess of the mlnlmur prescribed by

sect ion 1145(a) of the Tax Law are waived.
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C. That the petitions of Mar-Van Haullng & Rlgging and ltar-Van Crane

Servlce, Inc. are granted to the extent lndLcated ln Flndlnga of Fact "3rr and

"4" and ConclusLon of Law "B'r; that the Audtt Dlvislon 1s hereby dlrected to

nodlfy the noti.ces of determLnation and demand for paynent of sales and use

taxes due lssued August 7, 1978, and that, except as so granted, the petltlons

are tn alL other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 e 1984




