
8TA1E OF }iEW YONK

STATE TAX COI{MISSION

:
of

Uadison Concrete Products Corp.
dlbla Diehl Syracuse

and

&IDE Corp.
d/bla Dieht syracuse

for Revis{on of a Deterhinatioo of f,or Refund of
SaLes & Use Taxes under Articles 28 & 29 of the Tax
f,aw for the Period June 1., 1978 through
February 28, 1981,

State of l{ew York }

county of Albany ] 
ss':

David Parchuck, being duly rwora, deposes and says that he is an eqlloyee
of the State ?ax Comission, that be is over 18 years of age, aad that on the
3lst day of July, 1984, he served tbe withia notice of Decislon by certifled
uail upon lladieon Concrete Productn Corp. d/bta Diehl Syracr.lse, tbe petitloner
in the within proceeding, bV euclosing a true copy thereof in a securely sealed
postpaid wrapper addressed ae follor{s:

lladieon Concrete Products Corp.
d/b/a Diehl Syracuse
ATII$r Robert llall
55f E. Genesee St.
Fayetteville, ltY f3056

and by depositing'Bane enclosed
post office under the exclusiva
Service within the State of New

Tbat deponeet further saya
herein and that the *ddress set,
of the petitioaer.

Sworn to before ne this
of JuIy, 1984.

riaed roa I

AsT'IDAVIT OF }IAITI}IG

in a postpaid properly addressed wrapper ln a
care aad cuetody of the United States Postal
York.

that, the said addressee is the petitioner
forth on sald lrrapper ie the last knom address

t o ' a
Taxpursuant to Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Madison Concrete Products Corp.
d/b/a Diehl Syracuse

and

KJDE Corp.
dlbla Diehl Syracuse

for Revision of a Determination of for Refund of
Sa1es & Use Taxes under Articles 28 & 29 of the Tax
Law for the Period June 1, 1978 through
February 28, 1981.

AtrT'IDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comission, that he is over 18 years of age, and that on tbe
3lst day of July, 7984, he served the within notice of Decision by certified
mail upon K.J.D.E. Corp. d/b/a Diehl Syracuse, the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

K . J .D .E .  Co rp .
dlb/a Diehl Syracuse
Attn: Kennth Jacobs
4413 James St.
E. Syracuse, NY 13057

and by depositing same enclgsed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
of July, L984.

ter oat o - a
to Tax Lawpursuant sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Madison Concrete Products Corp.
d/b/a Diehl Syracuse
ATTN: Robert HaIl
551 E.  Genesee St .
Fayettevi l le, l [Y 13066

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
PursuanL to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be Lnstituted only under
Articl-e 78 of the Civil Practice I,aw and Rules, and must be comnenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice,

Inquiries concerning the conputation of tax due or refund allowed in accordaace
with this decision may be addressed to:

NYS Dept. Taxation and tr'inance
Law Bureau - litigation Unit
Building /19, State Campus
Albanyn New York 12227
Phone ll (518) 457-2a70

Very truly yours,

STATE TAX COM}'ISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 7984

K .J .D .E .  Co rp .
dlb/a Diehl Syracuse
Attn: Kennth Jacobs
4413 James St.
E. Syracuse, NY 13057

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

fnguiries concernj.ng the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone l/ (518) 457-2070

Very truly yours,

STATE TN( COM}IISSION

Taxing Bureau' s Representative



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the ll,atter of the Petltions

of

MADISON CONCRETE PRODUCTS CORP.
dlb/a DIEIIL SYRACUSE

AI.ID

KJDE CORP.
dlb/a DIEHL SYMCUSE

for Revision of a Deterninatlon or for Refund
of Sales and Use Taxes under ArticLes 28 and
of the Tax Law for the Period June 1, 1978
through February 28, 1981.

DECISION

Peti t ioners, Madison Conerete Products Corp,,  d/b/a Diehl Syracuse, c/o

Robert Hal l ,  551 East Genesee Street,  Fayettevl l le,  New York 13066 and KJDE

Corp. ,  dlb/a Dtehl Syracuse, 44L3 James Street,  East Syracuse, New York 13057

filed petltions for revlslon of a determinatlon or for refund of sales and use

taxes under Articles 28 and 29 of. the Tax Law for the period June 1, 1978

through February 28, 1981 (Fi l -e Nos. 35L29 and 37350).

A snall claims hearLng was held before Arthur Johnson, Hearing OffLcer, at

the off lces of the State Tax Commlsslon, 333 East l lashington Street '  Syracuse,

New York ,  on  October  L7 ,1983 a t  1 :15  P.M.  Pet i t loners  appeared by  Rober t

HalI-, Presldent of Madison Concrete Products Corp., and Kenneth Jacobs' Presldent

of KJDE Corp. The Audit Divislon appeared by John P. Dugan, Esq. (Anne lfurphy,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether certain equipment was exempt from sales and use taxes under

sec t ion  1115(a)  (12)  o f  the  Tax  Law.

, o



FINDINGS OF FACT

1. On February L6, 1981, pet l t loner Madison Concrete Products Corp. dlbla

Diehl Syracuse (ttMadison") sol-d its buslness assets to Kenneth Jacobs, Mlchael

Broqm and Tony Bragaglia. Messrs. Jacobs, Brown and Bragagl-la subsequentJ-y

formed the KJDE Corp. T/A Dlehl Syracuse ("KJDE") and transferred the assets to

said corporation. The sales agreement between Madlson and Messrs. Jacobs,

Brown and Bragagl-la ldentifled the assets sol-d as follows:

a) Old Equipment
b) New Equipnent
c) L977 Ford,

1978 Ford Truck
1974 Dodge Pick-Up

$  14 ,000 .00
L8,237.84

500.  00
500 .00

1 .00

2. On March 27, 1981, Madlson subnltted an Affldavit - Sale of Equipment

on whlch it stated that equLpment was sold to Messrs. Jacobs, Brown and Bragagl-la

for $5,200.00. A check ln the sum of $364.00 accompanied the aff idavl- t  ln

payment of the sales tax due thereon.

The Audit Division considered the affidavlt as notificatlon of a bulk

sale and contacted Madison for an examlnatlon of lts books and records.

The on1-y dlscrepancy found on audit was with regard to the tax pald on

the sal-e of the equlpment. Madlson paid the sales tax on the book value of

office equipment which was part of the equlpment identlfled as "ol-d equipmentrl

ln the contract. It excluded the remalnLng equLpment transferred on the basie

that it was exempt fron tax as manufacturlng equipment. The Audlt Dlvlslon

took the position that Madison falLed to establish that the equipment was used

dlrectJ-y and predominantly tn a manufacturing process.

3. On June 24, 1981, the Audit  DlvisLon lssued a NotLce of Determinat lon

and Demand for Payment of Sales and Use Taxes Due against Madlson assessing a



i

tax due of $1,892.65 plus interest of  $41.98 on the sal-e of the equlpment to

Messrs. Jacobs, Brown and Bragagl la.

4. On October 9, 1981, a Notice of DetermlnatLon and Demand for Payment

of Sal-es and Use Taxes Due was also issued to petitioner KJDE for $1 '892.65

pJ-us i.nterest. This notice represented the Llablllty of KJDE' as a purchaeer,

in accordance with section 1141(c) of the Tax Law. KJDE lnherlted the llabllity

from Messrs. Jacobs, Brown and Bragaglia who operated the buslness acquLred

fron Madison ln Februaryr 1981, untll the lncorporatlon of KJDE on March 16,

1981. No sal-es tax l ras assessed on the sale of assets by Messrs. Jacobsr Brotrn

and Bragaglia to petitloner KJDE since said sale lras regarded as not being a

re ta l l  sa le  pursuant  to  sec t ion  1101(b) (4 ) (1 i1 )  o f  the  Tax  Law.

5. Madison and KJDE had the same buslness operatlons whlch actLvitl-es

were threefold: (1) wholesaLer of el-ectr ic motors (2) repair  of  electr ic

motors and (3) manufacturer of special lzed motors.

The equipment ln dlspute conslsted of the foJ-lowing: burn-out ovens'

wlndlng equipnent, surge tester, phase head and monorall system.

6. Petitionersr primary business actlvity nas the manufacture of speciaLLzed

motors. The motors manufactured by petitioners have a speelal function that

serve the part lcular needs of the customer (1.e. a motor whlch operates on

different frequency, voltage and cycles than the standard motor usual-ly for uee

overseas).  The speeif icat lons were furnished by the customer. The speclf lcat ions

ltere put into a computer to determine such data as the type, quantity and

pounds of copper requlred. Standard electric motors nere purchased from

manufacturers such as General Electric. The motor was plaeed in a burn-out

oven to remove previous manufactured wlndings. ColLs were produced on a

windlng machine uslng the data obtained from the computer and then laid ln the
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caslng al-ong wlth any other necessary parts. The motor was then surge tested

for continuity. Finally, lt was dlpped and cured in an oven.

Twenty-five percent of petitioners customers furnish the motor to be

burned out and remanufactured.

?he equipment listed above in Flnding of Eact r'5rt1 €xc€pt for, the

monorai l  system' was used solel-y Ln the foregoing process. Pet i t ionets fal led

to establ-ish the manner ln whlch the monorail- system was used ln theit operations.

The monorai l  system was sold for $1r500.00.

7. Madison did not include a vacuum cl-eaner, desk and chair listed under

ttnew equlpmenttt in its payment of tax on office equipnent. Thls equlpment was

s o l d  f o r  $ 6 5 2 . 4 5 .

CONCLUSIONS OF LAT.I

A. That sect ion 1115(a) (12) of the Tax Law provides an exemption from

sales and use taxes for tt[n]achinery or equipment for use or consumptlon

direct ly and predominant ly ln the product ion of tangibLe personal property. . .

fo r  sa le ,  by  rnanufac tur ing ,  p rocess l tg . . . t t .

Machlnery or equlpnent is used predominantly Ln production, if over 50

percent of i ts use is direct ly ln the product lon phase of a process [20 NYCRR

s28.13(c)  (a)  l .

B. That the burn-out ovens, winding equipment, surge tester and phase

head constitute machinery or equlpnent used dlrectly and predomlnantly ln

product ion in aecordance wlth the meaning and intent of  sect ion 1115(a) ( f2) of

the Tax Law and therefore are exempt from the tmposition of sales and use

taxes .

C. That petitioners are liabl-e for tax on the monoraLl systen and the

off ice equipment referred to in Findlngs of Fact rr6rr  and rr7rr.
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D. That the pet i t ions of Madlson Concrete Products Corp. d/b/a Dtehl-

Syracuse and KJDE Corp. d/bla Diehl- Syracuse are granted to the extent that the

addit lonal-  tax due is reduced to $150.67; that the Audlt  Divls lon ls hereby

dl.rected to modify the notices of determinatlon and demand for payment of sales

and use taxes due issued June 24, 1981 and October 9, 1981; and that,  except as

so granted, the pet l t ions are in al l  other respects denled.

DATED: Albany, New York STATE TN( COMMISSION

JUL 31 1984
PRESIDENT

ssroNER

.*.N\ \..'
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