
STATE 0F I'IEW YORK

STATE TAX COT{MISS]ON

In the Matter of the Petition
o f

M&BApp l i ances ,  I nc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 12/  I /75-11/  30 /78.

AFFIDAVIT OF }TAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of Apri l ,  1984, he served the within notice of Decision by cert i f ied
mail upon M & B Appliances, Inc., the petit ioner in tbe within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows;

1 "1  &BApp l i ances ,  f nc .
83-11 Broadway
Elmhurst, NY 11373

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of  Apr i l ,  1984.

rized to
pursuant to Tax
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Petit ion
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of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
P e r i o d  7 2 /  L  1 7 5 - L 7 /  3 0  1 7 8 .

State of New York ]
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on thq
25th day of Apri l ,  1984, he served the within notice of Decision by cert i f ied
mail upon John R. Serpico, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John R. Serpico
186 Joralemon St.
Brooklyn, NY 11201

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrapper is the
last known address of the representative of the petitioner.

Sworn to before me
25th day of Apri l ,

this
1984 .

ized to admi ter oa
pursuant to Tax section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apri l  25, 7984

M&BApp l i ances ,  I nc .
83-11 Broadway
Elmhurst, NY 11373

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comrission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany Co rnty, within 4 nonths from tbe
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building lf9, State Canpus
Albany, New York 72227
Phone lf (518) 457-2070

Very truly yours,

STATE Tfi( CO}IMISSION

cc: Petit ioner's Representative
John R. Serpico
186 Joralemon St.
Brooklyn, NY 11201
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

M & B APPLIAI{CES, INC.

for Revi-ston of a Determlnat,ion or for
of Sales and Use Taxes under Arti.cles
of the Tax Law for the Perlod December
through November 30, L978.

DECISION

Refund
28 and 29

1 ,  L975

Petl t ioner,  M & B Appl lances, Inc.,  83-Ll  Broadwalr Ehnhurst,  New York

11373, f i led a pet i t ion for revlslon of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period December l,

1975 through Novenber 30, 1978 (Fil-e No. 28446).

A fornal hearlng lras commenced before Arthur Bray, Hearing OffLcerr at

the offices of the State Tax Commission, Tlvo World Trade Center, New York' New

York, on September 2L, L982 at l :15 P.M. and concl-uded at the same off lces on

September  23 ,  L982 a t .1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  f l1ed  on  or  be fore

January 10, 1983. Pet i t loner appeared by John R. Serpico'  Esq. The Audlt

Divls lon appeared by Paul B. Coburn, Esq. (Anna Colel lo,  Esq.,  of  counsel) .

ISSUES

I. Whether it was proper for the Audit Divislon to determine the amount

of tax due on the basis of a test per iod.

II. Whether certain merchandise sold by M & B Appliances, Inc. was deLivered

in New York necessitat ing the col- lect lon of sales tax from pet i t lonerrs customers.

I I I .  Whether certaln sales nade by M & B Appl lances, Inc. were for resale.

IV. Whether the Audlt Dlvision properly issued notices of detemlnatlon

and demand to the officers of M & B Appllances, Inc.



FINDINGS OF FACT

1. On October 11, L979, the Audlt  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due to petLtioner M & B App1lances,

Inc. ( t t the corporat lonrr)  for the perlod December 1, 1975 through November 30,

L978. The Notice assessed saLes and use taxes due of $130,621.20, plus penalty

o f  $271523.46  and in te res t  o f  $25,711.93 ,  fo r  a  to ta l  amount  due o f  $1831856.59 .

On the same day, the Audlt Divlslon issued notices of deterninatlon and demand

for payment of sales and use taxes due to Inder S. Blndra and Man M. MunJal ag,

respect i .vely,  pet l t ionerts president and vice-presldent.  The taxes asseseed

agalnst each of the offlcers in the notices were the same as the taxes assesged

agalnst the corporat lon, except that use tax ln the amount of $1 '625.56 was not

assessed.

2. On January 6, 1980 the corporat ionrs accountant sent a let ter obJect ing

to the Audit DlvlsLonfs findings based upon a field audlt. The letter was

accepted as a t imely pet i t ion.

3. In perfornlng the audit, the auditor requested all l-edgers pertainlng

to the perlod, federal  returns, cash recelpts book, cash disbursements book'

sales journal, purchase journal, worksheets to determine how the sales tax

returns were prepared, and fixed asset lnvolces. The account,ant enpLoyed by

the corporation durlng thls period advlsed the audltor that some of the books

and records were i.n Indla and that there lras a problem ln retrleving them.

Accordingly,  the audltor,  the auditorfs supervlsor,  and the corporat lonrs

accountant agreed upon a three-month test period.

4. The only records of sales provided were bank statements. Cash reglster

tapes, ledgers or a day book recording saLes nere not provlded. The corporation

dld have a cash dlsbursements book but lt rras not compLeted for the audlt
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perlod. The corporatl-on also had linited cash

also obtalned sales and purchase involces for

through February 28, 1977.

receipts records. The audltor

the perlod Decenber l, L976

5. The auditor found that the sales tax returns were prepared from bank

statements.

6. The auditor accepted the corporat ionts gross sales as reported after

comparing the sales reported on the corporationrs federaL Lncome tax returns

and after performing a markup test.

7. The audltor conducted a test of the corporationrs purported nontaxable

sales for the perlod December 1, 1976 through February 28, L977. The test was

conducted in two parts. An examination of sales for resaLe and out-of-state

sales rtere examlned as one part and trAir Indiatt sales lrere examined as the

second part .

8. In the first part of the test, the auditor examlned the exempt organl-

zatLon or resal-e certiflcates provLded by the corporatl-on for the three-month

perlod agreed upon. Thereafter, the auditor developed a percentage of disallowed

exempt sales based upon the number of sales for whLch petitloner did not

provLde a certifLcate, provlded an lncomplete certLfl-cate, or fail-ed to show

out-of-state del-Lvery. The amount of the dlsal-l-owed saLes was dlvlded by the

total reported nontaxable sales for the quarter resul-tLng ln a percentage of

disall-owed sal"es of 8.61 percent. This percentage was then appl-led to the

reported nontaxable sales for the audlt perlod. These computattons reguLted in

addtt lonal tax due of $25,275.92.

9. The second portion of the field audlt concerned sales whereln the

corporati.on claLmed it would dellver merchandlse to the Air India passenger

ticket counter at Kennedy International Airport, for export. The audl-tor found
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a number of sales invoices which had a stamp of Air Indla on the involce. The

corporatlon claimed that these sales nere exempt from sales and use tax on the

ground that delivery took pJ-ace outside New York State. Howeverr the corporatlon

could not provlde the audltor wlth any export documentatlon. The audltor took

the posltlon, on the basls of correspondence with indlvlduals enployed by Alr

India, that delivery of the parcels was nade within New York State. Durlng the

perlod examined, $50r027.00 or 35.33 percent of the corporat lonts purPorted

exempt sales were made ln this manner. This percentage was applied to petl-

tlonerfs reported exempt sal-es for the audit period resultlng ln additlonal

taxab le  sa l -es  o f  $1 ,296,459.00  and addLt l .ona l  tax  due o f  $103,7L6.72 .

10. The auditor found that the corporation purchased fixed aasets ln the

amount of $20,537.00. Slnce the corporatLon dld not produce the lnvoLces

pertaining to these purchases or other proof that tax was paid, the corporation

nas  assessed $1  1628.56  ln  use  tax .

11. The corporatl-on ls engaged in retail and wholesale trade. The merchan-

dlse which the corporatlon sells includes such varl.ed ltem as pens, Luggage,

and televlsi .on sets.

12. A substant iaL port lon of the corporat lonts sales ar ises fron lndLvlduals

who are plannlng a trip to India via Air India. These cuatomers purchase

merchandlse which ls designed for the electrical- circuits used overseas. The

corporatlon advlses these customers that, lf they do not wish to pay sales tax,

the corporation w111 place the merchandise on the alrplane as part of the

customerrs luggage.

13. If the personnel of Alr Indla know the particular customer of the

corporatlon, they w111 accept deJ-ivery of the package from the corporation's
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driver and hold it for the customer until the alrplane departs. If the custooer

wishes to see the package before the airplane departed for Indla, he can do eo.

L4. In those instances where Air India personnel do not know the customer,

the corporationrs driver del-ivers the merchandise to the ticket counter of Alr

Indla on the day of the customerrs flight and waits for the customer to check

in for the flight. After the customer arrlves at the Alr Indla tlcket counter

and has hls tlcket vaLidated, the corporationrs drlver places the merchandlse

onto the luggage conveyer beLt. Thereafter, the passenger recelves a clalm

ticket in order to be able to obtaln the merchandlse after the airplane arrives

in Indla. The drlver also has an employee of Air Indla stamp the corporatlontg

invoices to establish that an employee of Alr Indla accepted the merchandise

for the Alr India baggage department.

15. The corporat ionrs dr ivers are lnstructed that the customer ls not

pernltted to take possesslon of the merchandLse personaLLy. If the customer

wishes to take possession of the merchandise, the drl.ver is directed to return

the merchandlse to the store.

16. I t  is the corporatLonfs pract ice to col lect sales tax on i tems of lees

than $200.00 because the savings to the customer arislng from not payLng sales

tax is not as much as the corporationts deli.very charge. If the lten sold

costs i -n excess of $200.00, the corporat ion charges the customer for the cost

of the item and a dellvery charge. The Air Indla stamp ls the onJ-y proof the

corporatlon has that the corporatlonrs driver delivered the merchandise to an

employee of Air India and that the merchandLse is being shlpped out of the

country.



L7. The reason the corporatlon had lts customerst merchandise shlpped as

baggage rather than as eargo l-s that the cost of shipplng items as cargo

substantially exceeds the cost of shlpplng the merchandlse as excess baggage.

18. A portion of the disallowed sales for resale involved sales made to

Atlantic Importg and Exports. After the audlt was completed, the corporatlon

attenpted to obtain a resale certiflcate from thls customer but was unable to

do so because Atl-antic Imports and Exports rras no longer ln buslness.

19. lJhen the corporation made a sale for resale, the eales involce woul-d

indleate that the sale was exempt from sales tax and, ln a proper instance,

List the name of the tax exempt purchaser and the exemptlon number.

20. At the hearing, the corporatLon offered testimony that it enployed a

bookkeeper that maintalned records such as ledgers, cash recelpts Journal,

sal-es ledger, and purchase records. No evidence was offered, however, that

these records were made available to the auditor. It nas the corporatlonrs

practice that when a customer wished to have merchandlse shipped overseag as

excess baggage, the sales invoice wouLd lndicate which fllght of Air Indla the

customer would be on and the day of departure. However, none of the lnvolces

examined by the auditor during the test period contalned this lnformatlon.

CONCLUSIONS OF LAW

A. T'Lrat section 1138(a) of the Tax Law provides, ln part, that Lf a

return regulred to be fil-ed i.s incorrect or insuffLcient, the Tax Comisslon

shall determine the amount of tax due on the basis of that lnformatLon which

nay be avaLlable. Resort to the use of a test pert-od to determine the amount

of tax due must be based upon an lnsufflclency of record keeping which makee lt

virtually lnposslble to determine such Llablllty and make a complete audlt

(Matter of  Chart ,alr ,  Inc. v.  State Tax Comlsslon, 65 A.D.zd 44).  Inasutrch as
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the only records of the corporatlonts sales whlch nere provlded to the Audlt

Dlvtsion were bank deposlts wlth unexplained credit memosr the corporatlonrs

records were lnsufficlent for the verlfication of taxable sal-es and the proper

coll-ection of taxes thereon. Therefore, the Audit Dlvlslon properl-y utl-llzed a

three-month test perlod to determine the sales which were subJect to sales and

use tax. I t  is also noted that pet i t ionerrs accountant agreed to the use of

the three-month test perlod.

B. That rr . . . the point of  del lvery or point at  whlch possesslon ls trans-

ferred by the vendor to the purchaser controls both the tax lncident and the

rate of tax.r '  (20 NYCRR 525.2(3))*.  Whl le rhe sales by the corporat lon to Alr

Indla passengers dlffer from the typical sal-e for export sltuatlonr the corPora-

tlon has shonm that Air India in fact recelved the merchandl-se sold by the

corporation and dellvered it to the corporatlonrs customers upon thelr arrlval

ln India. Thus, the merchandLse sold by the corporatlon which was routed to

its destination through Air Indla was not dellvered in New York and therefore

not subject to New York sales tax.

C. That a sale for resale is not consldered a retaLl sale subject to tax

(Tax  Law S110f (b ) (4 ) ;  20  NYCRR 526.6(c ) ) * .  I lowever ,  " [aJ  sa le  fo r  resa le  w l1 l

be recognLzed only l f  the vendor receives a properly conpleted resale cert i f lcate.rr

(20 NYCRR 526.6(c)(2))*.  Since the corporat ion did not produce properly

completed resal-e certLficates, the Audit DLvision properly disallowed a portlon

of the purported exempt. sales as sales for resale.

effect ive September 1, L976.
pollcy of the New York State Tax

* The regulatlons cited
However, they expressed the
Cornmi-ssion.

hereln became
then existing



D. That sect lon 1131(1) of the Tax Law provides, ln substance, that,

t tpersons required to col lect taxft  or t tperson required to col lect any tax

lmposed by thls articlerr includes not only every vendor of tangible personal

property,  but also t t . . .any off icer or enployee of a corporat lon.. .who as such

officer or employee is under a duty to act for such corporatlon ln compLylng

wlth any requlrement of thls art lc le. . ." .  General lyr the persons def lned in

sect lon 1131(1) of the Tax Law "are personal ly l - lable for the tax Lmposed'

col lected or requlred to be col lected under thls art lc le" (Tax Law S1133(a)).

Sect lon f138(a) of the Tax Law provides that l f  a required return is not f l led,

or if the return t,hat is flled is incorrect, the amount of tax due shall be

determlned and notlce of this determinatlon shall be glven to the person llable

for the col-lection. The returns fil-ed by the corporatlon were lncorrect (see

Concluslon of Law ttCtt, 
.gggg) and therefore, the Audit Divlslon properly issued

not lces of det,erminat ion and demand to pet l t ionerts corporate off icers.

E. That the Audlt Dlvlsion is dlrected to nodlfy the notlces of determinatlon

and demand for payment of sales and use taxes due issued to Inder S. Blndra and

Man M. Munjal by ellninating therefrom the amount of sales and use taxes ln

lssue arising from the corporationrs sales whlch were routed to thelr destinatlon

v1a Air India.

F. That the petition of M & B Appl-lances, Inc. ls granted to the extent

of Concluslon of Lar^r "8"; that the Audlt Division ls dlrected to nodify the

notices of deterninatlon and demand for payment of sal-es and use taxes due



lssued October

that,  except,  as

DATED: Albany,

I 1 ,  L 9 7 9  t o

so granted,

New York

the corporatlon and lts officers accordingly; and

the pet i t ion is ln al l  other respects denied.

STATE TAx COMMISSION

APR 2 5 1984 --AC/ 'dtAu&-.-
PRESIDENT
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