
STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the l{atter of the Petition
of

Samuel Levine & Son, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 l  L l75-21 28179 .

AITIDAVIT OF I'TAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
cert i f ied mail upon Samuel Levine & Son, fnc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a s-ecurely sealed postpaid
ltrapper addressed as fol lows:

Sarnuel levine & Son, fnc.
1016A Park Blvd.
Massapequa Park, NY 1,L762

and by deposit, ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit . ioner.

Sworn to before me this
29th day of February, 1984.
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for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  1 /75-2/  28 l tg  .

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an ernployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1.984, he served the within notice of Decision by
certified mail upon Robert M. Rosen, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert M. Rosen
549 Broadway
Massapequa, NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, L984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 29, 1984

Samuel levine & Son, Inc.
1016A Park Blvd.
Massapequa Park, NY LL762

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comrnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxat,ion and Finance
law Bureau - litigation Unit
Building //9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TA,Y COMMISSION

cc: Petit ioner's Representative
Robert M. Rosen
549 Broadway
Massapequa,  W 11758
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SAMUEL LEVINE & SON, INC.

for Revision of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June 1.,
through February 28, L979.

, a

DECISION

Refund
28 and
I975

Petltioner, Samuel Levlne & Son, Inc.r 1016A Park Boulevard, Maseapequa

Park, New York 11762, f i l -ed a pet i t lon for revlslon of a determlnatLon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period June 1, L975 through February 28, 1979 (Flle No. 28432).

A snall claims hearlng was held before Judy M. Cl-ark, Ilearlng Officer' at

the offices of the State Tax Comissl.on, Two WorLd Trade Center, New Yorkr New

York, on May 10, 1983 at 1:15 P.M. wlth aLl- evldence to be submltted by July

L2, 1983. Pet i t loner appeared by Robert  M. Rosen, C.P.A. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (AngeLo SeopeJ-1-1to, Esq.,  of  counsel) .

ISSUE

I'ltrether the resul-t of a field audlt conducted by the Audlt Divlslon

properly reflected petitionerrs taxable sales and the addltional eales tax

deternined due thereon.

FINDINGS OF FACT

.. Petitloner operated a retail drug and variety store. Taxable saleg

reported on sales and use tax returns filed were determined by dlvidlng the

sales tax collected during the fll lng perlod by the appropriate sales tax rate.
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2. On Decembet 2O, L979, as a result of a fiel-d audit, the Audl.t Dlvlsion

lssued two not,ices of determlnation and demand for payment of sales and use

taxes due against Samuel Levine & Son, Inc. coverlng the perlod June 1, L975

through February 28, 1979. The notices asserted total- additlonal- tax due of

$ 1 0 , 9 6 6 . 3 1 ,  p l u s  i n t e r e s t  o f  $ 2 , 2 7 2 . 7 6 ,  f o r  a  t o t a l  o f  $ 1 3 ' 2 3 9 , O 7 .

3. Petitioner executed two consents to extend the perlod of Linttatlon

for the issuance of an assessment. The flrst covered the period June 1, L975

through May 31, 1978 extending such period to Septenber 20, 1979. The second

extended the perlod June 1, 1.975 through Februaty 28, 1979 to March 20, 1980.

4. 0n audit, the Audlt Division found that petltionerrs sales records dld

not, break down sales between taxable and nontaxable saLes and that no controls

were malntained to detect errors ln over or under-charges of tax. The Audlt

Division therefore proceeded to revLew purchases nade by petitioner durLng the

calendar year L977 ln order to verify taxabLe sal-es. It was determined that

46.5I percent of the purchases made durlng L977 were taxable when resold.

Pet i t loner made total  purchases of $933,900.00 from June, L975 to May, 1978.

the Audit Divlslon increased these purchases by $24,545.00 due to a decrease

in lnventory during thls period and applled the taxable percentage thereon. The

Audlt Division thereby determlned that purchases of $445,773.0O fron June, 1975

to May, 1978 were taxable when resold.

A narkup analysis was perforned wlth the aid of petitloner wlth resPect

to the selling prlces. Aweighted markup of 26.1 percent ltas determlned and

applled to the purchases which were taxabl-e when resoLd, resuLtlng in taxable

sal-es of $562,120.00 for the perlod June, 1975 through May, L978.

The Audit Dlvision then reviewed charge sales nade by petltloner ln

order to verify discounts. Based on a slx-month review of charge sales from
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Jul-y l, 1978 through December 31, 1978, the Audit Dlvision deternined that

43.75 percent of pet i t lonerrs total  sales were charge sales and that 24.42

percent of charge sales were taxable. Based on a review of December, 1978' the

Audlt DivLslon deternined that dlscounts on taxable sales were 4.25 percent of

total- charge sa1es. The Audlt Dlvision then applled these percentagee to the

gross sales made from June, 1975 to May, 1978 and computed dlseounts on taxable

sa les  o f  $5 ,837.00  fo r  th ls  per iod .

The Audlt Divislon made a further adjustment to taxable saLes of 2

percent as an allowance for pllferage and determined the taxable eales to be

$545,157.00 for the period June I ,  L975 to l {ay 31, 1978. Pet i tLoner reported

taxable sales of $422,510.00 on sales and use tax returns f l led. The AudLt

DLvlsion therefore determined addlt lonal taxable sales of $122,647.00 for thle

period, an error of 29.0281 percent. The Audit DivisLon updated Lts audit flndlngs

to include the perlod June 1, 1978 through February 28, 1979 by applylng the percentage

of error to the taxable sales reported for those perlods. Total addltionaL taxable

sal-es of $150,707.00 were thereby determl.ned due, resulting ln the sales tax deficiency

o f  $ 1 0 , 9 6 6 . 3 1 .

5. As a result of a conference held wlth petitioner subsequent to the

lssuance of the notlces, another markup test lras performed coverlng the perlod

July, 1978 through December, 1978. Thls resulted ln a markup determination on

taxabl-e items sold of 31.88 percent. The Audit Division, however, did not

lncrease i ts audlt  f lndlngs.

The Audit DLvLslon did nake an adjustment, however, to its taxable

percentage of purchases previously deternined from 46.5L percent to 45.93

percent. The adjustnent reduced the error rate from 29.O28L percent to 27.4024
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percent, The Audit Dlvlslon conceded that the addltlonal tax due as a result

of  the audLt should be reduced to $10,352.29.

6. Petl-tloner argued that all its sales and sales tax collectlons were

recorded and that daily postings were made fron the cash reglster totals. It

therefore contended that al-L sal-es and use tax returns fl1ed rtere correet.

7. Petltloner contended that the adjustments made ln the audlt for

discounted sales was l-nsufflcient to reflect its buslness operatLon ln that

discounts ranged fron 10 percent for senlor citizens and other courtesy discounts

to 33 percent for other customers such as doctors and dentlsts. Petitloner

offered no substantlatlon of these dlscounts during the audlt pertod nor did lt

show how they night effect the Audlt Divisionrs analysis of dlscounts glven on

taxable sales.

8. Petltloner contended that certain items in the Audlt Dlvlsionfs markuP

anaLysis were either sold at cost, marked up onJ-y 5 percent as promotlonal itemg

or marked down from the orlginal markup due to obsolescence. Petltloner failed

to substantiate sales made at a lower markup or at cost ln order to warrant any

reduction to the Audit Divlsionrs orlginal markup determination of 26.1 percent.

The overall markup on Federal tax returns flled for the years 1975, 1976 and

L977 ranged from 36.99 percent to 40.86 percent.

9. In the deterninatlon of the percentage of purchases which were taxable

when resold, the Audlt Divlsion fail-ed to exclude the exempt portion of cigarette

purchases due to the excise taxes being lncluded thereln. Instead, the Audit

Dlvis lon deleted the excLse taxes from pet i t loner 's markup. l

1 
thl" method was not detrimental to petitloner ln that the orlglnaL markup

pereentage would have been 43.98 percent had the excise taxes not been deleted
therefrom. Although petitionerts percentage of taxable purchases would have
been lower, the end result would have been sLmilar.
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Petlti.oner submltted evidence sufficlent to show that purchases made

during L977 In the amount of $1,594.00 were not taxable on resale, but were

purchases resold at cost as an accomodatlon sale to Life Style Photographers.

This, combined with the adJustment whlch the Audit Divislon nade (Flndlng of

Fact /i5), results in purchases which were taxable upon resale of 45.46 percent

of total  purchases.

CONCLUSIONS OF LAW

A. That sectlon 1138(a) of the Tax Law provldes for the use of purchasea

to verify sales when saLes records are lnsufflcLent for the determlnation of

the exact amount of taxable saLes. (Chartair, Inc. v. State Tax Conniss:lqn, 65

A . D . 2 d  4 4 . )

B. That once it ls established that the Audit Divlsl-onts independent

determinatlon was permlsslble, the burden of proof is upon petitloner to sholr

that the Audit Dlvisionrs determinatlon should be overturned. (People ex re1.

Kohlman & Co. v.-Law, 239 N.Y. 346.) That pet l t ioner has falLed to meet that

burden with respect to the markup on purchases applled on audlt.

C. That pet i t ioner has sustalned the burden of showlng that onty 45.46

percent of lts purchases were taxable when resold pursuant, to Finding of Fact rr9fr.

D. That the petition of SamueL Levlne & Son, Inc. Ls granted to the

extent indicated Ln Concl-usion of Law ttCtt above; that the Audlt Divislon ls

directed to accordingly nodify the notices of determLnatLon and demand for

payment of sales and use taxes due lssued Decenber 2O, L979; and that, except

as so granted, the pet i t lon is ln al-1 other respects denied.

DATED: Albanv. New York

FEB 2 9 'i984 STATE TAX COMMISSION
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