
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Eleanor leonard
dlbla Leonard Eleanor Interiors

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the Period
6 / t l 7s -11130178 .

AITIDAVIT OF I{AIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Eleanor Leonard d/b/a Leonard Eleanor fnter iors,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Eleanor leonard
d/b/a leonard Eleanor fnter iors
12 Garden St .
Great Neck, NY f1020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knowa address
of the pet i t ioper,

Sworn to before me this
21s t  day  o f  March ,  1984.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Eleanor Leonard
d/b/a Leonard Eleanor Interiors

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  L /75-LI /  30/78.

AFFIDAVIT OF }TAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over L8 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mail upon Leon A. Kweit, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
h'rapper addressed as fol lows:

Leon A. Kweit
Leon A. Kweit  & Co.
150 Broadhol low Rd.
Melv i l le ,  NY 11747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rrrapper is the
last known address of the representative of the petitioner.

Sworn to before me
2Lst day of March,

this
1984 .

Authorized
pursuant to

r oaths
.zsection 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21,  1984

Eleanor leonard
d/b/a Leonard Eleanor Interiors
12 Garden St.
Great Neck, NY 11020

Dear  Ms.  Leonard :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
leon A. Kweit
leon A. Kweit & Co.
150 Broadhollow Rd.
Me1vi l le ,  NY 11747
Taxing Bureau' s Representative



sTATd oF NIiI{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

of

ELEAI{OR LEONARD
DIB/L LEONARD ELEAIiTOR INTERTORS

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 and
29 of the Tax Law for the Perlod June 1, L975
through November 30, L978.

DECISION

Petltloner, E]-eanor Leonard, dlbla Leonard Eleanor Interlors, 12 Garden

Street, ,  Great Neck, New York 11020, f l l -ed a pet i tLon for revisLon of a deter-

nlnation or for refund of sales and use taxes under ArticLes 28 and 29 of the

Tax Law for the perlod June I , L975 through November 30, 1978 (Flle No. 28665>.

A small claLms hearlng was held before Arthur Johnson, Ilearlng Officer, at

the offlces of the State Tax Comlsslon, Two World Trade Center, New York, New

York, on Jul-y 19, 1983 at 10:45 A.M. Pet i t ioner appeared by Leon A. Kwelt '

CPA. The Audit Divlsion appeared by John P. Dugan, Esq. (Angelo Scopelltto,

Esq. ,  o f  counseL) .

ISSUE

Whether the Audit

from petltioner based

Dlvislon properly determlned additlonal sales taxes due

on an examlnation of avalLabl-e books and recordg.

FINDINGS OF FACT

1. Petltloner, Eleanor Leonard, d/A/a Leonard Eleanor Interlors, was an

lnterior designer. Petitioner also sold and lnstalled tangible personal

property ln conJunctlon with the rendltion of her deslgn services.

2. 0n AprlL 20, L979, the Audit Divlsion issued a Notlce of Determlnation

and Demand for Paynent of Sales and Use Taxes Due agalnst petltloner coverlng



-2-

the perlod June 1, 1975 through November 30, 1978 for taxes due of $20,267.74,

plus penal"ty and Lnterest of  $81081.16, for a total  of  $281348.90. The taxes

due on said notice were estimat,ed because petltloner did not provlde books and

records for audlt .

3. the Audlt DLvlslon lssued a NotLce of Assesement Revlew to petLtLoner

which revised the taxes due to $61049.93 pLue penalty and lnterest of  $3r168.83

for a total  of  $9'2L8.76. Sald revlslon was based on petLt ionerre cash receipts

Journal for the perlod March 1, 1977 thxough Februaty 28, 1978. The cash

recelpts totaled $991287.36. Sales taxes reported due for this perlod of

$41794.17 was deducted from the cash recelpts,  leaving a balance of $94,493.L9

whlch the Audit Dlvislon consldered gross saLes. Petltloner dld not provlde

any substantiation for any nontaxable saLes and therefore the Audic Dlvl.slon

held al l  saLes taxable. Pet l t loner reported taxable sales of $62,185.00 for

the above period' leavlng addltional taxable sales of $321308.f9 or an lncrease

of 51.95 percent. Thls percentage was applied to reported taxable sales for

the audlt perlod to determine total additi.onal taxable sales of $81,313.00 and

taxes  due thereon o f  $6 ,049.93 .

4. At the hearlng, petltioner eubnitted sal-es Lnvolces for the entire

perLod under revl-ew and an analysis of such lnvoices showlng the followLng

resu l ts :

gross sales
taxable sales
nontaxable sales
sales tax due
sales tax pald
addi.tlonal- taxes due

5. Petltloner substantiated nontaxable

of deslgn fees, consuLtat ion fees, del ivery

$251,  699.2O
L67,L34.06
84 ,565 .L4
L2 ,449 .LL
11 ,814 .60

634.sL

eales of $84,265.L4 whlch consisted

and shipplng charges' supervlsion



-3-

and out-of-state dellverles. Petltl.oner erroneously

charge of $300.00 ln the nontaxable sales category of

6. Petltloner acted ln good falth at all tlmeg

negl-ect to pay over the taxes at lssue.

included a taxable lnstallatlon

l ts analysls.

and dld not willfully

CONCLUSIONS OF LAI{

A. That since the books and records provided by petitioner for audl.t were

lnconpl-ete and lnsufflclent, the Audit Dlvlslon properl-y estlmated Petltiotrerrs

tax LlablJ-lty in aceordance with the provLslons of section 1138(a) of the Tax

Law. The Audit DivisLon reasonably ealculated petltlonerts llablllty wlth the

llnited infornatlon available at the tlme of audit and the burden of showlng

that the determlnatlon was erroneous rests with petltioner (lt"tt.r .r s"tra.e

Llne Operators Fraternal Organlzat lon, Inc. v.  Tul ly,  85 A.D. 2d 858).

B. That petltloner demongtrated by the evldence set forth ln Flnding of

Fact, "5" that it made nontaxable sales of $84,265.L4. Accordlngly' the addltlonal

taxes due are reduced to $655.51 ($634.51 & 21.00 on disal lowed nontaxable

s a l e ) .

C. That the penalty is cancelled and interest shall- be reduced to the

mlnlmum amount prescrlbed by law.

D. That the petitlon of ELeanor Leonard dlb/a Leonard Eleanor Interlors

is granted to the extent indicated ln Concluslons of Law trB" and rrCrr; that the

Audlt Dlvlslon ls hereby dlrected to nodify the Notice of Determlnation and

Demand for Paynent of Sal-es and Use Taxes Due issued Aprll 20, L979 as revised



ln accordance wLth the Notice of

grantedr the petitlon ls in all

DATED: Albany, New York

MAR 21 1984

Assessnent Revlew; and that' excePt as ao

other respects denled.

STATE TAX COMMISSION

@CN&L
PRESIDENT

\M
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P 440976 787
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