
STATE OF NEW YORK

STATE TN( COI{MISSION

In the Matter of the Petition
o f

James E. Leith
Officer of Rock Hambleton Oil Corp.

for Redetermination of a Deficiency of Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
e/1/78-11130179 .

AITIDAVIT OF I{AITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connissiotr, that he is over 18 years of age, and tbat on the
3Lst day of December, 1984, he served the within nof ice of Decision by
cert i f ied nai l  upon Janee E. Leith,  Off icer of Rock Hambleton Oi l  Corp.,  the
petitioner in the within proceeding, by enclocing a true copy thereof in a
securely sealed postpaid wr?pper addressed as fol lows:

James E. Leith
Officer of Rock Hambleton Oil Corp.
5808 Benning Rd.
West Fa11$, I ' lY I(+170

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care aad custody of the United States postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
3lst  day of December, 1984.

administer oaths
Tax Law sect ion 174pursuant to



STATE OF NETC YORK

STATE TAX CO}II'ISSION

In the Matter of the Petition
o f

James E" Leith
Officer of Rock Hanbleton 0i1 Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period I  /  1/78-11./  30 /79 .

ATTIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of December, \984, he served the within not ice of Decision by
ccrtified nail upon Geotge E. Riedel, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely seal-ed
postpaid wrapper addressed as fol lows:

George E. Riedel
1345 Stat ler Bldg.
Buffal-o, NY 14202

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care apd custody of the Uaited States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last knowa address of the representative of the petitioner.

Sworn to before me this
31st day of December, 1984.

'administer 
oaths

ax Law section 174



STATE OF NEW YORK
STATE T.AX COMMISSION

ALBANY,  NEW YORK 12227

December 31,  1984

James E. Leith
Officer of Rock Hambleton Oit Corp.
5808 Benning Rd.
West  Fa l l s ,  NY 14170

Dear Mr. Lei th:

Please take notice of the Decieion of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revielr an
adverse decj"sion by tha State Tax Connission nay be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and must be cornmeaced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yeurs,

STATE TAX CO}IIfiSSION

Petitioner I s Representative
George E. Riedel
1345 Stat ler Bldg.
Buffalo, NY 742Q2
Taxing Bureau's Representative
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NEI^I Y0RK

COMMISSION

In the Matter of the Petition

o f

JAMES E. LEITH
OFFICER OF ROCK IIAMBLETON OIL CORP.

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under ArtLcLes 28 and 29
of the Tax Law for the Perlod September 11 L978
through November 30, L979.

DECISION

Peti t ioner,  James E. Lelth,  Off icer of Rock Hanbleton 011 Corp.,  5808

Bennlng Roadr t lest Fal ls,  New York 14170, f i led a pet l t lon for revlslon of a

determinatlon or for refund of sal-es and use taxes under Articles 28 and 29 of

the Tax Law for the period Septenber 1, 1978 through November 30, 1979 (Flle

N o .  3 6 9 7 6 ) .

A fornal hearlng was held before Dennls M. Galllher, Hearing Officer, at

the offlces of the State Tax Conmlssion, General Donovan State Offlce BuiJ-ding'

125 !4aln Street,  Buffalo,  New York, on Aprl l  25r 1984 at 10:45 A.M., with al l

brlefs to be submitted by July 3, 1984. Petltioner appeared by George E.

RiedeJ-, Esq. The Audlt Dlvision appeared by John P. Dugan, Eeq. (James Della

Por ta ,  Esg.  r  o f  counse l ) .

ISSUE

I,fhether petltloner was a person required to coLlect and pay sales and use

taxes on behalf of Rock Hambleton 011 Corp. pursuant to the terme of eectione

f13 f (1 )  and 1133(a)  o f  the  Tax  Law.

FINDINGS OF FACT

: ! .

d.1.,

:r'li

1 .

Lei th,  a

0n June 29, 1981, the Audit  Dlvls lon issued to

Notice of Determlnation and Demand for Pa5rnent

petitioner' James E.

of Sales and Use Taxes
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Due for the perlod Septenber l, 1978 through Novenber 30, L979' assessing tax

due ln the anount of $207,79I.55r plus penalty and lnterest. Thls Notice wag

premised upon the assertlon that Mr. Lelth was a person responslble under the

terms of sect lons 1131(1) and t133(a) of the Tax Law for the col lect ion and

remlttance of sales and use taxes due on behal-f of Rock Hanbleton O11 Corp.

(ttthe corporatlontt) .

2. Rock Hambleton Otl Corp. was, untLl- its January 13, 1980 cl-osing due

to ftnanclal problens (more speclfically the nonpa)ruent of sales tax), engaged

ln the business of selllng gasollne and ol.1 through five gasoline servlce

stations in the BuffaLo, New York area. These stations nere ortned by the

corporatlon and were leased to other persons who actualiy operated the statlona.

3. The corporation was founded in the early 1940fs by Ernest E. Ilambleton,

who later took his brother, Herbert Hanbleton, Sr., into the buslness. Each

brother owned 50 percent of the stock wlth Herbert, Sr. serving as presldent

and vice president and Ernest servlng as secretary and treasurer. The business

proved successful and, ln 1970, Ernest and Herbert declded to retlre and dlveet

themselves of thelr stock ln the corporation. Herbert gave his flfty percent

interest ln the corporati.on to hls son, llerbert HanbLeton, Jr., whlle Ernegt

gave hls flfty percent lnterest ln the corporation to hls daughter' Doloree

Leith. Dolores Leith ls the wife of petitioner James E. Leith. Certaln

non-voting preferred stock was also lesued to the grandchLldren of Ernest and

Herbert, Sr. Petitloner and Herbert Hambleton, Jr. lrere to contlnue operatLon

of the business and share tn the earni.ngs as Ernest and Herbert' Sr. had done

for almost 30 years.

4. llerbert, HanbLeton, Jr. assuned the titles of president and vlce

presldent of the corporatlon and, in fact, took charge of the conduct of the
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corporate business. Petitloner assuned the titles of secretary and treasurer

of the corporatlon at the sane tlme. These tltl-es did not change durlng the

tenure of the business association of Herbert, Jr. and petltloner.

5. Petitioner testifled that Herbert Hambleton, Jr. was ralsed in an

upper niddl-e class nelghborhood. Herbert, Jr. attended a private high school-

and then spent several years in college. lle clalned, to petitloner and othera,

to be famj.li.ar with financlal mattera, and is about five years older than

petlti.oner. By contrast, petitioner was raised ln a rural conrmunity. Petitloner

graduated from a publlc high school, where he studled agriculture' and he dld

not attend college. Petitioner claims to be unfanLllar wlth flnancial matters

pertalnlng to buslnesses.

6. Each morning, Herbert, Jr. and petitioner would plck up money from the

dlfferent gaeoJ-ine statlons owned by the corporation, count the noney and

generally lnspect each statlon. Upon returnlng to the offlce, Ilerbert, Jr.

courpleted bank deposit sllps, usually made the actual- deposlts to the bank, and

always took care of reconclling the corporationfs bank accounts with its bank

statements.

7. Before turning over their stock to Herbert, Jr. and petitioner' the

corporationrs founders dl.rected that all checks issued by the corporatlon had

to be slgned by both llerbert, Jr. and petitloner. During the years Herbert,

Jr. and petitloner lrere offl-cers of the corporation, only a few corporate

checks were issued or honored whlch did not bear both slgnatures. Those few

checks were signed only by llerbert, Jr.

8. Herbert, Jr. and not petj.tloner actualJ-y controlled the corporationrs

checkbook and wrote all checks, wlth petitloner merely co-slgnlng such checks.

Many tines, at Herbert, Jr.fs request, blank checks were slgned by petltloner
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advance of their preparatlon by l{erbert, Jr. r ostenslbly to allow lssuance

pet l tLonerts absence.

9. PetitLoner had previousJ-y worked for the corporatlon for a perlod of

about two years, ln or about 1963 or 1964, as a truck driver. He left the

corporatlon thereafter to drive trucks for hlnself (as an lndependent drlver)

and then returned to work for the corporation, ln or about L967 t drlving trucks

and worklng generally in and around the corporationrs flve gasoline statione.

At this time, hts work dutles were dlrected by the corporationrs tlto founders.

After his wlfe acqulred f t f ty percent of the corporat lonfs stock, pet i t lonerfa

role in the corporationfs affairs wasr in fact, dJ-rected by and subordlnate to

Herbert, Jr., rrrlth petltionerf s prlnary dutles belng as foLl-ows:

a. Checking the dail-y work sheets from the stations.

b. Fi l ing.

c. Asslsting the corporatlonrs nalntenance nan with manual

repairs.

d. Supervising the naLe enpJ-oyees of the corporatlon.

e. Responding to rrrobbery night callsrr.

10. A11 of the corporationrs major financial and operating decieions were

nade by llerbert, Jr. Herbert, Jr. always made out the payroLl and conputed

withholdlng tax and F.I .C.A. anounts. Herbert ,  Jr.  alone, and not pet l t loner '

dealt with the corporatlonrs attorneys regardlng all legal matters, lncludlng

the corporat lonrs prof i t  sharing pLan. I lerbert ,  Jr. ,  and not pet i t ioner,  dealt

wlth the corporationts accountant regarding a1l- Federal- and State income t€uKest

franchlse tax, sales tax, etc, Herbert, Jr, prepared and assembled all- lnfor-

mation regarding the corporationf s Annual Statement of (FinanciaL) Condltlon

and presented it to the corporate accountant.
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11. Ilerbert, Jr. nornally determined the selllng price of the gas and o11

sold by the corporation.

12. Ilerbert, Jr. alone, and not petttioner, comunLcated lrlth bank personnel-

who bought and sold conrmercial paper and bonds for the corporate account.

13. lJtren the corporation was seeking gasoJ-Lne and oil suppJ-lers, Herbert'

Jr. declded who the corporatlon would purchase from, when, and at what prlce.

14. Herbert, Jr. determined the amount of the salaries pald to hinself and

to petitioner and when they should be lncreased,

15. Herbert, Jr. assembled all the infornation for the quarterly sales tax

returns, prepaid the returns, and flled them. l{hen New York State sales tax

personnel phoned the corporate offlcee they always asked for Herbert, Jr. They

dld not deal with petltioner or inforn hln of any problem, and they conmunlcated

only wlth Herbert, Jf.

L6. Through the years, petl-tioner and Herbert, Jr. had many heated arguments

and dlsagreements, but llerbert, Jr. fs wishes always prevalLed.

L7. Herbert, Jr. never made petltloner arrare that there ltere any problems

ln the buslness and petitloner had no knowledge of any taxes that were due.

18 .  In  Herber t ,  J r . rs  absence (e .g .  vacat lon ,  i l l ness ,  e tc . ) '  pe t l t loner

would collect, the money, make the bank deposlts, order gasol-ine' and direct ltg

dellvery to the proper stations. PetLtioner could, Ln such sltuatl.ons' handle

the dally physical operations of the corporation, but dld not become lnvolved

ln the tax reportingr l-egal- or ftnanci.al functLons of the corporatlon.

19. The titles assumed by llerbert, Jr. and petitloner (pgg Flndlng of Fact

tt4") were deternined by the founders at a meetlng of the corporatlonre share-

holders when the founders passed thelr stock to their chlLdren ln 1970. No
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subseguent annual meetlngs of the board of dlrectors or

durlng the remalnder of the busLnessrs existence.

20, Herbert, Jr. maintaLned the corporationte books

checkbook on an ongolng basls. Any questions petltioner

shareholderg were held

and balanced lts

asked of Herbert ,  Jr.

ln thLs area were responded to with hostility.

2L. Petltioner testlfled that Herbert, Jr. lras presented to hln by the

corporationrs founders as having buslness and flnancial knowledge and experience,

and pet l t ioner deferred to Herbert ,  Jr.  in these matters. Pet l t loner dld not

review corporate flnances or tax returns with the corporatlonts accountants.

A11 questlons by thg accountants were asked of or referred to Herbert, Jr.

Petltioner placed rel-Lance in these areas on Herbert, Jr. and on the accountants.

22. In addltlon to Herbert, Jr. and petitioner, the corporatlon enployed

one other person, Mr. Carl Sauer, for a perlod of about forty years until the

closing of the business. Mr. Sauer drove trucks and handled repalre and

malntenance for the corporatlon. Mr. Sauer testifled that Herbert, Jr. took

care of the books, made all decisions and actually ran the company. Mr. Sauerrs

wages were paid, in cash, by Herbert, Jr. Petltloner worked wlth Mr. Sauert

when needed, on maintenance and repalrs. Petltloner generaLly spent the

largest part of hls day verifying and fll-ing gasoline checkup sheete (gal-lonage

veri f lcat lon eheets from the corporat ionrs f ive gasol ine stat lons).

23. Herbert, Jr. had the flnal word on who was allowed to lease and

operate the corporat lonfs f lve gasol ine stat ions.

24. Petitloner never signed any sal-es tax returns or other tax returna or

reports on behalf of the corporatlon 1!g!gg the period at lssue. Petltloner

testlfied that Herbert, Jr. signed all tax returna and reports flled by the

corporatlon.



.  - 7 -

25, On or about July 31, 1981 (after the perlod in lssue),  pet i t loner

slgned a serles of Quarterl-y (Sal-es Tax) Returns for Part Quarterly Fllers

(Forms ST-810) coverLng the entire period at lssue. Thls was done at the

Euffalo Dlstrict (Sal-es Tax) Office after the corporation had been closed for

nonpa1rment of saLes tax and at the request of the Audlt Dlvisionts audltor,

Mr. Denny. Petitloner testifled that he had a friend go through the corpora-

tionrs records to determine the amount of galJ-ons lnvolved during the perlod at

issue, that Mr. Denny then computed tax due on such gallonage and placed thls

lnfornation on the returns and that petitioner then slgned the returna tt...8o

that (the Audit Divlslon) would be able to complete their audltf'. Petitloner

naa not represented at this meeting. lle noted that llerbert, Jr., Ernest

Hambleton, and the corporatlonrs accountant !ilere asked but refused to become

lnvolved ln the matter and, ln fact, i.gnored petltlonerrs requests to become

lnvolved. PetltLoner sent a letter to Iterbert, Jr. by certified nall- requestlng

hLs presence to hoLd a corporate meetlngr whlch letter lras not responded to.

26. Petltionerrs rrfil lngrr dutles rrere llnited to postl.ng punp gallon

verlflcations to ledger sheets, and petltloner performed no other bookkeepLng

funct,ions for the corporatlon.

27. PetitLoner usually accompanled Herbert, Jr. to the bank when deposita

were nade. Petitloner had a plstoJ. pernl-t and acted as tta kind of guardtt on

these tr lps.

28. Petltloner relled on Herbert, Jr. to pay all taxes and handle corporate

affairs.

29. The corporatlonrs three employees were covered by a profit sharlng

plan, the trustees of which were Herbert ,  Jr.  and pet i t loner.  Herbert '  Jr .

handLed al-l aspects of the plan, i.ncluding contributions, determlnatlon of the
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securitles to be purchased and sold, dealings rf,ith stockhoLders in conJunction

therewith'  etc.  Al though the plan, at  one t lme, had about $11800.00 ln l t '

petitioner has never received a dlstribution therefrom.

30. Petltioner couLd reconmend to Herbert, Jr. the firing of an enployee

at one of the leased statl.ons, or the terminatlon of a lease, but llerbert, Jr.

was the one with flnal- authority to flre or termlnate.

31. Inmediately after petitioner became secretary and treasurer of the

corporatfon, petltloner asked if he could accompany llerbert, Jr. to meetlngs

wl-th the corporatLonts attorneys. However, petitloner never attended any euch

meetings, and was dLscouraged from attending by lterbert, Jr.ts cott-ents that

pet l t loner t t . . .didntt  know what they are talk ing about anywaytt .

32. Petitioner testl.fied that he and Herbert, Jr. had nany dlscuselons and

arguments, but that petltioner never won. Petltloner testlfled that llerbert'

Jr .  t t . . . r ras the presldent and vlce president.  He nade al l  the declslone and I

never could beat him.rr .

33. The corporatlon fl1ed no sales tax returns during the entLre perlod at

issue.

34. Petltioner assumed the offlces of secretary and treasurerr even though

he had no experience ln business or flnanciaL natters, wlth the agsurance that

Herbert, Jr. had buslness knowl,edge and the abillty to handl-e such matterg, and

that the physical operatlon of the buslness woul-d leave plenty to occupy

petL t ioner rs  t ime.

35. Petltloner first became aware of the instant sales tax problem when

l,Ir. Denny closed the business premises on behalf of the Audit Dlvision. Until

such time, Herbert, Jr. was in fact ln charge of operatlon of the corporatlon.

Thereafter, Ilerbert, Jr. had nothing to do with the corporatlon. Petltioner
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noted that he felt Mr. Denny never discussed sales tax with him because all

prior deallngs had been wlth Herbert, Jr. as the person actually handllng the

corporat lonrs books and f inances.

36. The buslness has, s ince i ts closlng, entered lnto bankruptcy proceedlngs

and some of its assets have been sol-d, includlng gasoline ln inventory. The

proceeds fron this latter sale were turned over to the Audit Division in

payment of sales tax. Petitioner, by the attorneys involved Ln the bankruptcy

and winding up of the corporat ionrs affairs,  at tenpted to cal l  a corporate

meeting on January 22, 1982 to al1ow the corporat ion to se1l of f  one of i ts

assets. Letters to Mr. Hambleton sent by cert i f ied mai l  for this purpose were

not responded to. Mr. Hanbl-eton has not resigned his corporate offices nor has

petJ.t ioner resigned his.

37. Pet i t ioner test i f led he was treated in the buslness as an asslstant to

Herbert ,  Jr. ,  and al l  the deciston naki.ng was done by Herbert ,  Jr.

38. Pet i t ioner asserts his act iv i t les on behalf  of  the corporat ion after

its closing were in an attempt to comply wlth requests made by the Audit

Divis ion, in the hope that the business could cont inue to oPerate.

39. By a let ter dated September 13, 1982, the Audit  Divis ion indicated a

reduc t ion  in  the  amount  o f  tax  assessed f ron  $207r79I .55  to  $146r561.67 ,  P l -us

penalty and interest.

CONCLUSIONS OF LAW

A. That sect ion 1133, subdivls ion (a) of the Tax

l iabi l i ty for the taxes inposed, col lected or required

Article 28 upon ttevery person required to collect any

art ic le.  Sect ion 1131, subdivis ion (1) furnishes the

the tern t tpersons required to col lect taxrr:

Law places personal

to be col lected under

taxrr imposed by said

following deflnition for
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t t tPersons required to coLlect taxr or rperson required to col lect any
tax lmposed by this artlcler shall include: every vendor of tangible
personal, property or services; every reelplent of amusenent charges;
and every operator of a hotel. Said terms shall also include any
offlcer or employee of a corporatlon or of a dlssolved corporation
who as such officer or empl-oyee ls under a duty to act for such
corporati.on ln conplying with any requLrement of thls article and any
member of a partnership.r '

B. That resolutlon of the issue of personal Liabillty for sales tax due

turns upon a factual determinatlon in each case (V.g.f 
". 

O.ptt. tf t

Flnance, 98 l4isc.2d 22\ Chevlowe v. Koerner,  95 Mlsc.2d 388).  Relevant

factors ln naklng such determlnatlon incl-ude, Lnter alia, day-to-day responsl-

bll-l.tles i.n the corporatLon, lnvol-vement in, knowledge of and control over the

corporationts financlal affairs and l-ts nanagement, the right to hire and flre

empl-oyees, the preparation or slgnlng of tax returns and the authorlty to slgn

checks [Vogel,  supra; see a]-so 20 NYCRR 526,L1(b)1.

C. That in vLew of all the evLdence preeented, lncludlng the credlble

testimony of petitloner and Carl Sauer, petltioner was not a pereon under a

duty to col lect tax on behalf  of  the corporatLon. Pet i t ionerrs actual role in

the corporation was that of a subordinate employee, with Herbert ll,ambleton, Jr.

handllng the operatlon of the buslness. Petltioner had check-slgnlng authorlty

and signed checks, but only because of the two signature requlrement lnposed by

the founders of the corporation. Petltionerrs slgning was in essence a ttrubber

stamprr act, wlth his signature often affixed before the check was actually

wrltten. Petltioner was not lnvolved ln the flnances of the business and wae

una!ilare of any problems until the buslness waa closed. He never prepared or

elgned any tax returns or reports, except for the sales tax returne slgned

after the period at issue at the Audlt DlvLslonrs offi.ce. This Latter signlnge

as wel-l- as other acts on behalf of the corporation, lrere undertaken by petltloner

after he was made aware of the sales tax deficlency and ln an effort to conpJ.y
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lrtth Audit Dj.vislon requeats and, albeit unsuccessfulJ.y, ald in resolving the

corporat ionts dl f f icul t les. Pet i t ioner was not one who shirked responelbl l l t ies

legi.tinately hi-s, but rather was never actually involved ln or antare of the

corporatlonrs financlal natters. His sphere of authority wagr ln fact and tn

petltlonerrs perception, always subordlnate to that of llerbert Hambl-eton, Jr.

FinaLly, petitlonerfs title was conferred on hln but carrled wlth it no real-

authority. Petltioner vlewed himself as, acted, and was treated as having no

involvement ln, anrareness of or control over those aspects of the buslness

which would subject petltloner to personal- responsLbility for tax on behalf of

the corporat ion.

D. That the petltion of James E. Leith, Offlcer of Rock Hanbleton 0i1

Corp. is granted and the Notice of Determinatlon and Demand for Paynent of

Sales and Use Taxes Due dated June 29, 1981r ard subseguently reduced, is

cancel led.

DATED: Albanyr New York

DEC 31 1984
STATE TAX COMMISSION
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