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STATE OF NEW YORK

STATE TN( CO}'IMISSION

In the llatter of the petition
o f

Elaine Lankes
d/b/ a Allen-Mack pharmacy

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period
L 2 l L / 7 5  -  8 / 3 1 / 7 e .

AIT'IDAVIT OT' }TAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnrission, that he is over 18 years of age, and that on the
9th day of November, 7984, he served the within notice of Decision by certified
mail upon Elaine Lankes d/b/a Allen-llack Pharmacy, the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Elaine Lankes
dlb/ a Allen-ltack Pharmacy
202 Schinwood Court
Getzvi l le,  NY 14068

and by depositing same enclosed in a postpaid properly addreesed wrapper in a
post office u'rder the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the pet i t ioner
sai.d wrapper is the last. known address

Sworn to before me this
9th day of November, 1984.

ster oaths
sec t ion  174
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STATE OF I{EhI YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Elaine Lankes
d/b / a Allen-l{ack Pharmacy AFFIDAVIT OF MAITING

for Redeternination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax traw for the
Per iod  12 / t /75  -  8 /31 /79 .

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over L8 years of age, and that on the
9th day of Novenber, 1984, he served the within notice of Decisioa by certified
mail upon Robert E. Nicely, the representative of the petitioner in the within
ptoceeding, by enclosing a true copy thereof in a securely pealed postpaid
wraBper addressed as fol lows:

Robert  E. Nicely
142 Ol iver St.
North Tonawanda, NY 14120

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusj.ve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of November, 1984.

ter oathsrized tb adur
sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

November 9, 1984

Elaine Lankes
d/b / a Allen-Mack Pharnacy
202 Schinwood Court
Getzville, NY 14A68

Dear  Ms.  Lankes :

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ff38 of the Tax Law, 'a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practi-ce Law and Ru1es, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the comput,ation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building lf9, State Campus
Albany, New York 12227
Phone lf (518) 457-2a70

Very truly yours,

STATE TAX COU}fiSSION

Petitioner' s Representative
Robert E. Nicely
142 Ol iver St.
North Tonawanda, l[Y 14120
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

ELAINE LANKES
dlb I A ALLEN-MACK PHARMACY

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December I, L975
through August 31, L979.

DECISION

Petitioner, Elaine Lankes d/b/a Allen-Mack Pharnacy, 202 Schlmvood Court,

Get,zviLle, New York 14068, filed a petltion for revision of a determlnation or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1975 through August 31, L979 (Fl le No. 32801).

A snall clalms hearing was held before Arthur Johnson, Ilearing Officer, at

the off ices of the State Tax Conmlssion, 65 Court  Street,  Buffalo,  New York, on

December 6, 1983 at 9:  15 A.M., wlth al l  br iefs to be submltted by Februaty 28,

1984. Petitioner appeared by Robert E. Nicely, Esq. The Audit Divlslon

appeared by John P. Dugan, Esq. (Deborah Dryer,  Esq.,  of  counsel-) .

ISSUE

Whether the audit procedures and tests used by the Audit Divislon in an

examinatLon of petitionerts books and records were proper and whether the

additional taxable sales determLned as a resuLt thereof were correct.

FINDINGS OF FACT

1. Petitioner, ElaLne Lankes dlbla AlLen-Mack Pharmacyr operated a drug

store J.ocated at 96L Payne Avenue, North Tonawanda, New York. The business

was sold on August 1, 1979.
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2. On Apri l  22, 1980, the Audit  Divis ion issued a Not ice of Determlnat ion

and Demand for Payment of Sales and Use Taxes Due agai-nst petltloner for taxes

due o f  $16,964.68 ,  p lus  in te res t  o f  $3 ,349.07 ,  fo r  a  to t ,a l  o f  $20,313.75 .  Sa ld

notLce resulted from an audit of petitionerts books and records for the period

December 1, 1975 through May 31, L979. A second not ice was issued on the

same date covering the period June 1, 1979 through August 1, 1979 for taxes due

o f  $ 2 r I 2 7 . 4 7 ,  p l u s  L n t e r e s t  o f  $ 1 0 6 . 4 8 ,  f o r  a  t o t a l  o f  $ 2 r 2 3 3 . 9 5 .  T h i s  n o t i c e

included the bulk sales tax of $11680.00 due on the transfer of furnl ture and

fixtures; however, said tax has been paid by the purchaser.

3. On audit, the Audit Division examined petitionerrs purchase Journal

and llsted al-l purchases by supplier for the year L977. Purchase lnvolces

from each suppJ-ier were analyzed to determlne whether the items purchased were

taxable or nontaxable when resold. If a suppl-ler sold both taxable and non-

taxable itemsr a taxable percentage was computed based on randomly selected

invoices fron 1977. The taxable percentages hrere applled to total purchases

from those suppliers for L977 to deternlne the taxable purchases. Thls result

was combined wlth purchases from suppliers of soJ-ely taxable items to arrive

at total  taxable purchases fot L977 of $228t2L5.86'  representLng 46.2 percent

of total  purchases.

A narkup percentage was computed for various items purchased fron

suppliers that sold taxable items, based on Januaryr 1979 purchase lnvoices and

selling prices ln effect at that tlme. The audltor used an average narkup on

i.tems where the selllng prlce was not avail-able. The markup percentages ltere

appJ-ied to total purchases fot 1977 by suppl-ier to determine a gross profit of

$82,519.18 and a weighted average markup of 36.2 percent.
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The taxable purchases determined above were adJusted to $2251960.53 to

reflect an inventory adjustment and credits and discounts. The weighted

average markup was applled to the adJusted taxable purchases to arrive at

taxable sales of $307,758.24. This amount nas reduced to $3001064.28 to aLLow

2\ percent for pi l ferage. The audited sales tax due thereon was $21,004.50.

Pet i t ioner reported and paid sales taxes of $15 1999.07 for the sane period'

l -eaving addit ional tax due of $51005.43 for an error factor of 31.3 percent for

L977. The error factor was appl ied to sales tax reported for the ent ire audlt

per j -od  to  de termi .ne  a  to ta l  de f ic iency  o f  $17,4 I2 .L5 .

4. Petitioner made the fol-lowing books and records avallable for audlt:

daily sales sheet,s, sales and purchase Journals, purchase lnvoices' bank

deposits, sales tax returns and st,ate and federal lncome tax returns.

5. Pet i t ioner did not retain cash register tapes for the period under

review.

Petitioner alleged that a New York State tax auditor conducting an

income tax audit Ln L977 advlsed her that she was not regulred to retain the

tapes .

AccordJ-ng to the procedures employed at the store' the pharmacist on

duty cashed out the regi.sters at the end of the day. The cash register tape

total-s nere entered on daily sal-es sheets and the receipts deposlted in the

bank by the pharnacist. The fol-l-owing day petitioner compared the tapes wlth

the daily sales records for accuracy and then discarded the tapes.

6. The taxable purchases for L977 before adjustments vere $228r2L5.86.

Taxable sales reported for the same period anounted to approxlmateLy $2281000.00.



7. Petitloner argued that the Audlt Divlslon was required to evaluate her

accountj.ng system and to find that the books and records were lnadequate before

it could proceed wlth an audit based on purchases.

8. Petitloner analyzed the Prescript,lon Retail Book f,or L977. This book,

which is required to be maintained by the New York State Health Law' recorded

the prescr lpt ion number and retai l  sales pr lce. Such sales total led $199r313.03

for 1977. Petitioner compared the cost and selllng price of al-1 new prescriptions

sold in March, L977 and found that the gross profit was 38 percent. The groes

prof i t  computed for the year L977 on prescr ipt ions was $73 1946.0O. Pet l t lonerrs

books and records ref lected a gross prof l t  of  $139r374.00 fron al l  sales for

L977. The Audit  Divis ion determined a gross prof i t  of  $81 ,797,71 on taxable

items for L977. Petitioner concluded that slnce the gross proflt on taxable

l tems and prescr ipt lons ($155,744.00) exceeded the overal l  gross prof i t  wlthout

consldering any prof l t  f rom saLes of nontaxable over-the-counter i tems, e.8.,

aspj.rin and cough medicine, the audit rilas erroneous, and the source of error

rdas excessive markups on taxable items.

Petitioner presumed gross sales were correct based on an incone tax

audlt by the Audit Division for the years L977 and 1978 which accepted the

accuracy of reported gross sales. With respect to the audit  in dispute herein,

the Audit Division reconciled gross sales per the sales Journal wlth the sales

tax returns; however, it did not use any procedures to verify the accuracy of

such sales.

9. Petitioner also argued that the audit was incorrect for the following

reasons:

a) Ouring the audit perlod there !f,as approximately $18r000.00 of

unsalable damaged merchandise that was not carried as inventory on the
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books and records and lsas not returned to the supplier for credlt or

replacement.

b) It was improper to apply narkup percentages determlned ln L979 to

1977 purchases .

c) No consideration was glven to sidewal-k sal-es where items were sold

at l -ess than cost and to goods donated to hospitals.

d) The pilferage al-lowance was insufflclent.

CONCLUSIONS OF LAW

A. That the audit procedures described in Finding of Fact tt3tt are generalLy

aecepted procedures established by the Audit Dlvislon whlch are used to determine

the accuracy of books and records. These procedures disclosed a signlficant

varlance with taxable sales reported so as to conclude that sales tax was not

properl-y charged on all taxable items. Such a discrepancy established the

inadequacy and unrellability of petitioner's books and records (ltttt"t of

Korba v .  N .Y.S.  Tax  Comrn iss ion ,  84  A.D.2d 655) .

tJhen books and records are insufficient, rrtest periodrr and percentage

markup audits are permissible (Matt"r of Chartair' ,

65  A.D.2d  44 ;  Mat te r  o f  Sakran v .  S ta te  Tax  Conrmiss ion ,  73  A.D.2d.989) .

Moreover, petitioner did not have cash register tapes or any other

verlfiable record of receipts availabl-e for audit. The fail-ure to retain such

documents justifies the Audit Divisionrs use of markup pereentages to determine

taxable sales (Matter of Murrayts Wl ,

78  A.D.2d,9473 Mat te r  o f  McCl -usky ts  S teak  House,  Inc .  v .  S ta te  Tax  Comlss lonr

8 0  A . D . 2 d  7 1 3 )  .
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Aceordingly, the Audit Divlsionrs determlnatlon of addltlonal taxable

sales and sales taxes due was proper pursuant to section 1138(a) of the Tax

Law.

B. That the Audit Divlsion reasonably calculated petitionerrs tax 11ab111ty.

When a t:rxpayerrs recordkeeping is faulty, exactness is not required of the

examlnerrs audlt  ( t l " t t"r  of  l t "y"r  
" .  

St r  61 A.D.zd 223

The burden then rests upon the taxpayer to demonstrate by clear and convincing

evidence that the nethod of audit or the amount of tax assessed was erroneous

(Matter of Surface Line Operators Fraternal Organlzat lon v.  Tul ly,  85 A.D.2d 858).

C. That pet l t ionerrs anal-ysis of prescr ipt lon sales (Flnding of Fact rrSrr)

the argunents set forth in Finding of Fact ttgtt, without supportlng docunentatlon'

not meet the burden of showlng error.

D. lhet ln accordance with Finding of Fact rr2r ' ,  not ice number S800410743C

is  reduced to  $447.47 .

E. That the petltion of Elaine Lankes d./bla Allen-Mack Pharnacy ls

granted to the extent indicated ln Conclusion of Law "Dt'; that in all other

respects, the notices of determination and demand for paynent of sales and use

taxes due issued AprLL 22r 1980 are sustained and the pet i t lon denied.

DATED: Albanyr New York STATE TAX COMMISSION

Nov 0 I 1gg4

and

do
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NOT FOR INTERNATIONAL MAIL

(See Severse/

P 113  ]b8  883

RECEIPT FOR CERTIFIED ]IIAIL

NO INSURANCE COVEfrAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

! l'?'t'lln<-L"nr,"+ |
[ ltlKlff'Stlen- r'v'rcr ftra"rnaf q

e l-1""i'H:tr"f,,!,*u cr,rr+ |
E l7li".1-.''rr-e,1,{ r4dirr I
I lc"rttn"a r"" ' 

I I

lsoecial 
oolivory Fe€ 

| I

lRestricted Dolivery Fe€ | I

lffffifir,.,io;"9'l"iliii9","o | |

$ Ir*::"m**"':sY'JP;:iiSr I I
g lroreu Postase and Fees 

I 
s 

I

ra
.f
o
t
ct
t
q
q
q
al
=
t(

6|
ao
o

lt
o

lt

H)l?--rJ t,niOe-kt

Z

Tih^hiFrpr 3L
'itoi,,$J2.,""8hY", n *t . t l { t 4t
Postage t

Certilled Fee

Sp€cial Delivery Fe€

Restricted Delivery Fee

Return Receipt Showlng
to \ rhom and Date Oellvered

Retum receipl shouring to whom,
oate, and Address of Delivery

TOTAL Postag€ and Fees $

d
o
c,
G'

E
o

lt
o
G

Postmark or Date


