
STATE OF

STATE TAX

NEI{r Y0RK

COMMISSION

In the Matter of the Petition
o f

t & M G r a p h i c s ,  I n c .

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  3 / r / 7 6  -  5 / 3 r / 8 0 .

AFFIDAVIT OF MAII.ING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an eurployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon I & M Graphics, Inc., the petit ioner in the within proceedi.ng, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

I .&MGraph i cs ,  f nc .
19 West 24th Street
New York, NY 10011

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Uoited States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me Lhis
21s t  day  o f  March ,  f984.

ter oa s
pursuant to Law sect ion L74

t o a
Tax



STATE OF NEW YORK

STATE TAX COMUISSION

fn the Matter of the Petition
o f

t & M G r a p h i c s ,  f n c .

for Redeterninat ion of a Def ic iency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /1 /76  -  5 /31 /80 .

AFFIDAVIT OF I{AIf,ING

State of New York ]
s s . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over L8 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
nail upon George L. Robbins, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

George L. Robbins
87 Newkirk Rd.
Yonkers, NY L0710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address sbt forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
21s t  day  o f  March ,  1984.

ter oathsAuthori t o a
pursuant to Tax sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Uarch 21, 1984

t&MGraph i cs ,  I nc .
19 West 24th Street
New York, NY 10011

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Comnission may be instituted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
A1bany, New York L2227
Phone l/ (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
George L. Robbins
87 Newkirk Rd.
Yonkers, NY L0710
Taxing Bureau' s Representative



STATE OF NEIJ YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

L & M G R A P H I C S ' I N C .

for Revlslon of a Deternlnatlon or for Refund

of Sales and Use Taxes under Articles 28 and 29

of the Tax Law for the Period ttarch 1, 1976

through May 31, 1980.

DECISION

Peti t ioner,  L & M Graphlcs, Inc.r  L9 I ' lest 24th Street,  New York, New York

10011, f l led a pet i t ion for revislon of a determlnat ion or for refund of sales

and use taxes under ArtLci-es 28 and 29 of the Tax Law for the perlod March 1,

1976 through l tay 31, 1980 (f i1e No. 33557).

A smalL claims hearlng was held before Frank A. Landers, Hearlng Offlcer'

at the offices of the State Tax Conrml-ssion, Two World Ttade Centet' New Yotk'

New York, on July 20, 1983 at 2245 P.M., with al l  br lefs to be subnlt ted by

Seprenber 20, 1983. Pet l t toner appeared by George L. Robblns, P.A. The Audlt

Divls ion appeared by John P. Dugan, Esq. (Anna D. ColelLo, Esq.,  of  counsel) '

ISSUES

I. Whether Che petitlonerts purchases of chemlcals, which were used ln

the processlng of ftln and the manufacture of prl-ntlng Plates, were made for

resale pursuant to sectLon 1101(b)(4)( i )  of  the Tax Law'

II. Whether the petitionerts purchases of fl1m were made for resale

pursuant to sect ion 1101(b) (4) ( i )  of  the Tax Law'

TINDINGS OF FACT

1. 0n March 2, 1981 the Audit Divlslon, as the result of a fIeLd audlt'

l-ssued two notlces of deternlnatlon and deuand for payment of sales and use
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taxes due agalnst the petltioner, L & M Graphics, Inc., assesslng addltlonal

sales and use taxes under Artlcles 28 and, 29 of the Tax Law.

The fl.rst notice covered the period March 1, 1976 through August 31'

1979 and assessed addit lonal sales and use taxes of $4rL69.02, plus lnterest of

$986.66 ,  fo r  a  to ta l  amount  due o f  $5 ,155.68 .

The second notlce covered the period Septenber 1, 1979 through May 31'

1980 and assessed addit i .onal sales and use taxes of $1 r2O2.O4, plus interest of

$92.46 ,  fo r  a  to ta l  amount  due o f  $1 ,294.50 .

2. The pet l t loner,  L & M Graphlcs, Inc.,  by signature of i ts preeident,

Edward Llcitra, executed consents extendlng the perlod of Llnltatlons for

assesslng sales and use taxes for the period ln questlon to March 31, 1981.

3. On audit, the auditor tested expense purchases for the perlod July 1,

L977 through June 30, L978. Purchase invoices for other years nere not avallable.

The auditor determined that the petitioner falled to pay sales or use tax on

f l lm purehases of $13,146.00 and chenlcal  purchases of 97,257.00 whlch amounta

represented percentages of error to gross sales of L2.878 percent and 7.089

percent, respectlvely. The percentages of error were applled to gross salee

reported for the perlod at lssuer resulting in addltlonal filn purchases of

$65,513.00 and chemicaL purchases of $36,063.00 and tax of $2,620.52 and

$2'885.04 reepectively. The fll-n purchases were subJect t,o the 4 percent New

York City rate, whereas, the cheml-cals were subject to the 8 percent comblaed

New York State and New York Clty rate.

The auditor aLso examlned fixed asset,s for the entire perlod at Lssue

and found that the pet l t ioner fal led to pay tax on asseta total l lng $11400.00

result lng in tax due of $96.00.
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Further,  the auditor al lowed the pet i t ioner a credlt  of  $230.50

representing tax pald on electrlcity used Ln productlon. The taxes found due

on fIlm, chemical- and fixed asset purchases, less the credlt for tax paid on

electr lc l ty purchases resulted ln addit lonal taxes due of $5r371.06. At issue

hereln are the additl.onal taxes found due on the flln and chemlcal purchases.

4. L & M Graphlcs, Inc. is a trade flatmaker and a trade platenaker. The

petltloner also sold developed filn or rrnegativest' by themselves not lncorporated

on a  f la t .

The petitioner purchases fil-n tn bulk, usuaLly a one to three weeks

supply. From artwork supplled by the prlnter or the prlnterrs custoners, and

the use of cameras, the petitloner generates pLeces of flhn whLch are developed

and stripped together on a flat. A flat 1s a piece of orangy colored or

goJ-denrod paper or plastlc upon whlch the lndivldual- pieces of fl1n are mounted

ln such a way that they wll-l be correctly positloned for a prlntlng plate. The

flats are occaslonal,J-y sold after the above operatlons by petl.tioner without

the product ion of a plate.

The next step ls the creatlon of lithographic plates. By a process of

photographlc exposure of the flat onto a plece of metal, and approprlate

development, an image ts created thereon which accords wl-th the llthographic

process, 1.e. lt will be receptlve ln certain areas to greasy Ink and repellent

in certan areaa to rrater.

5. The platea are forwarded on to the prlnter for creatlon of the final

product.  The f lats,  at  the dlrect lon of the pr lnter or the pr lnter 's customere

are either st,ored by petltioner for the eventual creation of addltlonaL platee

or sent to the prl-nter or the printerfg customer. According to trade customa'

all rlght and tltle to the fl-at belongs to the prlnter or the printerrs customer.
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6. The chemlcals whlch petltioner purchased were used in the processlng

of f1Ln and the manufacture of printlng plates. The chenlcals are not conpletely

removed from the plates or flln after creationr 1.e. small amounts can be

detected on the plates and fl-ln. Approxlmately 60 percent of the chemical

purchases was used ln the manufacture of plates whereas the renainlng 40

percent was used ln the processing of flln.

7. The petltloner fall-ed to produce any evldence to show the anount of

flln soLd by ltself wlthout the creatlon of a fLat, or fllm sold as part of a

fLat wlthout the creat,ion of a printlng plate.

CONCLUSIONS OF LAW

A. That sectlon 1101(b) (4) of the Tax Law provldes for an exclusion from

the tax lmposed on retail- sales of tanglble personal property as folLows:

"(4) Retal l  sales. (1) A eale of tanglble personaL property
to any person for any purpose, other than (A) for resale as
such or as a physical component part of tanglble personal
proper ty . . . "  (enphas is  added) .

B. That the petltloners falJ-ed to sustaln the burden of proof required to

show that amount of fiLn which was resoLd as such without the creatlon of a

fLat, 1.e. ttnegativesrr, or film sold as part of a fI-at without the creation of

a prLnt lng plate.

That the flln whlch was developed and incorporated ln a fl-at and used

by petitloner ln the manufacture of a printing plate rras not purchaeed for

resale within the meanlng and intent, of sectlon 1101(b)(4) of the Tax Law

(Matter of Baronet Lithographic Co., STC August 25, 1978. The prlmary purpose

of the film was not of reseJ-ling it to petlttonerfs customers but rather for

petltionerfs use ln uraking a flat and any resale thereof was purely lncldental-

tter of Laux Advertisl Inc. v.  State Tax Comnlssion, 67 A.D.2d L066',

Matter of  Cut-Outs, Inc. v.  State Tax Conmleslon, 85 A.D.zd 838).
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C. That whlle only smaLL amount,s of the chemicals uay be detected in the

fll-m and platesr the degree of consumptlon was not made a statutory factor and

the ordinary meaning of a rrcomponent'r is broad enough to lnclude detectabLe

traces contaLned in the flnlshed product ( , 69

A . D . 2 d  t 9 2 ,  4 L 9  N . y . s . 2 d ,  2 3 2  ( 1 9 7 9 ) ) .

D, That pet i t ioner,  L & M Graphlcs, Inc.r  has shonn that 60 percent of

the chenical purchases, whlch was used in the manufacture of plates' waEr

purchaeed for resale wlthin the meanlng and lntent of sectton 1101(b)(4) of the

Tax Law.

E. That the petltioner falled to sustaln the burden of proof requlred to

show the amount of chemlcal purchases whl.ch was used to process filn resold as

such wlthout the creation of a flat, or fllm sold as part of a flat wLthout the

creatlon of a printl.ng plate.

That chemlcals whlch were used to create fl-ats whlch were used in the

manufacture of printlng plates, nere not purchased for resal-e withln the

meaning and lntent of sectlon 110I(b) (4) of the Tax Lav.

F. That the petltlon of L & M Graphlcs, Inc. is granted to the extent

lndicated 1n ConcLuslon of Law "D"; that the Audlt Dlvislon ls hereby directed

to nodlfy the Notice of Determinatlon and Demand for Paynent of Sales and Use

Taxes Due issued March 2, 1981, and; that except as so granted'  the pet i t ion Ls

ln all other respects denled.

'^lft'An ?Tib'Bl.' ** STATE TAX COMMISSION

PRESIDB{T
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(Sec Rcllene)

P 440976 78s
RECEIPT FOB CERTIFIED MAIL

NO II.ISUMNCE COVERAGE PROVIDED_
NOT FOR INIERNATIONAL MAIL

($cc R.v.nc)
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