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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober 5, 1984

Lawrence J. Kuhn, Jr.
d/b/a Kuhn's Mobil Service
1814 Chambers Road
Ilorseheads, NY 14845

Dear Mr. Kuhn:

Please take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ftgg of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Canpus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau's Representat.ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltion

o f

LAI^IRENCE J. KUIIN, JR.
d/b/a KUHNTS MOBIL SERVICE

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March I, L979
through February 28, 1982.

DECISION

Petltioner, Lawrence J. Kuhn, Jx. d/bla Kuhnrs Mobil- Servlce, 1814 Chambers

Roadr Horseheads, New York 14845, filed a petitlon for revlslon of a determination

or for refund of sales and use taxes under ArtLcles 28 and 29 of the Tax Law

for the perlod March 1, 1979 through February 28, L982 (File No. 39320).

A small claims hearing was held before Arthur Bray, Hearlng Officer' at

the offices of the State Tax Connnission, State Office Bulldlng Annexr Hawley

Street,  Binghamton, New York on June 21, 1984 at 9:00 A.M. Pet i t ioner appeared

pro se. The Audit Division appeared by John P. Dugan (Anna Col-ello, Esq. ' of

counse l ) .

ISSUE

I'Ihether the l-ack of complete instructions on the proper method of collectlng

sales tax coupled wlth pet l t ionerrs good fai th attenpt to col lect salee tax ls

a basis for cancelllng the assessment of sales and use taxes due.

FINDINGS OF FACT

1. On Septenbet 20, 1982, on the basis of a fleld audlt, the Audit

lssued a Notice of Determlnation and Demand for Payment of Sales and Use

Due to pet i t loner,  Kuhnfs Mobi l-  Servlce, assessing a def ic lency of sales

use taxes for the periods ending May 31, L979 through February 28, L982

Dlvlslon

Taxes

and

ln the



-2-

amount of $11,520.42 plus slmple Lnterest of  $2r454.80 for a total  amount due

o f  $ 1 3 , 9 7 5 . 2 2 .

2. The assessment of sales and use taxes was premlsed upon an audlt of

petitionerrs records during the audit period and was based upon three ltems.

Firstr petitioner dld not collect New York State sales and use taxea uPon the

Federal tax on gasollne. Second, petitloner remitted tax on the basis of

the expected selllng price rather than the actual selll-ng prlce. Lastly,

petitioner lfas assessed $224.00 in use tax arising from the purchase of a

truck engine. The last amount has been agreed to.

3. At the hearlngr petltioner acknowledged the accuracy of the amount

assessed. However, he argued that he should not be held responslble for the

sal-es and use taxes assessed.

4. Pet i t ioner,  Lawrence J. Kuhn, Jr. ,  owns and operates Kuhnfs Mobl l  Servlce.

5. Mr. Kuhn has been operatlng a gasoline statlon for approxlmately

fifteen years. During thLs period of time, he was never advlsed by the Audit

Division that he rdas erroneously collecting sales tax. Mr. Kuhn did recelve a

schedule explaining the proper amount of sales tax which shouLd be colLected.

Ilowever, Mr. Kuhn found thl.s forn to be confusing and never recelved dlrectlons

as to how to use the schedule, Therefore, Mr. Kuhn contacted the oiL company

which supplied him with gasoline for lnstructions as to how to collect ealee

tax. The o11 company inadvertently nlsinformed !1r. Kuhn as to the correct

manner of collectlng sales tax.

6. The sales tax returns nere prepared by Mr. Kuhn wlth the assistance of

his bookkeeper. Mr. Kuhn acted in good falth ln preparing the returns and

attenpted to pay the tax due.
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7. At the hearlng, petltioner argued, among other things, that since he

never col-lected the sales tax due he can not and shoul-d not be required to Pay

it over and that the Department of Taxation and Finance was negligent in not

advlsing hin how to collect sal-es tax.

CONCLUSIONS OF I,AW

A. That, ln general, section 1133(a) of the Tax Law imposes upon any

person required to collect the tax lmposed by Artlcle 28 of the Tax Law,

personal l iabi l i ty for the tax lmposed, coLlected, or requlred to be col lected.

Sect lon 1131(1) of the Ta:< Law def ines persons requlred to col lect tax to

include, among others, corporate offlcers and employees who are under a duty to

act for such corporatlon ln complying with the requlrements of Artlcle 28.

Since petitioner owned and operated Kuhnts Mobll Servlce, he is personally

llable for the taxes required to be collected by Arttcle 28 of the Tax Law.

B. That it is unfortunate that 1"1r. Kuhn was unaware that sales tax should

have been col lected on the Federal  tax on gasol ine [20 NYCRR 526.5(b)(1)(11i) ]

and that sales tax should have been collected on the actual receipts [Tax Law

$S1101(b) (3 ) ;  1105(a)1 .  However ,  pe t l t ioner  has  no t  p resented  any  bas is  to

cancel or modify the assessment dated September 20, 1982.

C. That the petitj-on of Lawrence J. Kuhn, lr. dlbla Kuhnf s Mobll Servlce

is denied.

DATED: Albanyr New York STATE TAX COMMISSION

ocT 0 5 1984
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