
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

KotickJoeI AIT'IDAVIT OF I'IAIII}IG

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 / r /77  -  s /31178 .

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, L98{+, he served the within notice of Decision by certified
mail upon Joel 11. Kotick, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

JoeI M. Kotick
310 Locust Lane
Roslyn Heights, NY 11577

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of Harch, 1984.

of
u.



STATE 0F NEhr Y0RK

STATE TAX COMMISSION

In the l{atter

Joel

the Petition

Kotick

of
o f
u. AFFIDAVIT OF I{AIIING

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod tz l I l77 -  5131178.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by certified
mail upon Charles M. Kotick, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Charles M. Kotick
Robinson, Silvernan, Pearce, Aronsohn & Berman
230 Park Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of March, 1984.

rized to
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 9, 1984

Joel M. Kotick
310 Locust Lane
Roslyn Heights, NY 11577

Dear l1r .  Kot ick:

Please take notice of the Decision of the
herewith.

State Tax Comrission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1i38 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission nay be instituted onl-y under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

cc :

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building li9, State Canpus
Albany, New York L2227
Phone tf (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Petitionerr s Representative
Char les M.  Kot ick
Robinson, Silverman, Pearce, Aronsohn & Berman
230 Park Ave.
New York, NY i0017
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

of

JOEL M. KOTICK DECISION

for Revlslon of a Deternl.natlon or for Refund
of Sales and Use Taxes under Artlclee 28 and :
29 of the Tax Law for the Perlod December 1,
L977 through May 31, L978. .

Petltioner, Joel M. Kotlck, 310 Locust, Lane, Roslyn llelghts, New York

L1577, fl-led a petltlon for revlsion of a determinatlon or for refund of sales

and use taxes under Artlcl,ee 28 and 29 of the Tax Law for the perlod December I'

1977 through May 31, 1978 (Fl le No. 36742r.

A small claims hearLng was heLd before Arthur Johnson, Eearlng Offlcer, at

the offlces of the State Tax Comlssion, Two World Trade Center, New York, New

York, on June 16, 1983 at 1:15 P.M. Pet i t loner appeared by Charl-ee !1.  Kot lck,

Esq. The Audit Dlvlslon appeared by John P. Dugan, Esq. (Mtchael Gltterr EBq.1

of counsel-) .

ISSUE

I'lhether pet,ltioner ls ltable for tax on the purchases of dental equiprnent.

FINDINGS OF FACT

1. Petltloner, Joel M. Kotlckr practlced dentletry durlng the perlod at

issue.

2. Petitloner purchased the folJ-owing dental egulpnent from M. Steve

Jacobson, an independent dlstributor:



Date
December 12, 1,977
December 12, 1977
December 12, 1977

March 14, L978

-2-

Equl.pment
5 Alger dental lights
2 Sterldent portovacs
5 Dental  chaLrs, stools '

trays, syringes
I Slemens Orthoceph

Total-

Anount
s E7E6--oo

744.00

1 1 ,407 .30
12,500.09

$25,931 .30

Said equipment was dellvered to petltloner at 3000 Hempstead Turnplke' Levlttown'

New York.

3. Petltloner nas not satlsfled wlth certaln equlpment and trlthhetd

palrnent of $672.72 to Jacobson. On Octobet 29, L979, Jacobson sent a letter to

petitloner requesting payment and enclosed a Letter he lntended to send to the

Department of Taxatl.on and Flnance Lf payment nas not recelved. The encl,oeed

letter dated November 5, L979, inforned the department that use tax waa not

paid by petltioner on the dental equlpnent llsted ln Flndlng of Fact rr2'r. Both

letters indicated that Mr. Jacobeonts addrees was 4450 S. Park Avenue, Chevy

Chase, lld .

4. Upon receipt of Mr. Jacobsonts l-etter, the Audlt Dlvl.slon sent an

audltor to petltlonerfs pl-ace of busl.ness to tnvestigate the allegatlon. The

audLtor verifled that petltloner dld purchase the dentaL equlpment and from

available purchase involces deternlned that no gales tax lras charged by the

vendor. Petltloner did not pay use tax dtrectly to New York State.

As a resul-t, on June 20, 1980, the Audlt DLvlslon ieeued a Notlce of

Determination and Denand for Paynent of Sales and Use Taxes Due agalnst petltloaer

for taxes due of $1,815.17, plus penalty and lnterest of  $917.64, fat  a total  of

$ 2 , 7 3 2 . 8 1 .

5. Petltioner negotiated the purchaee of the dental equlpnent wlth Mr.

Jacobson in New llyde Park, New York. Petitloner belleved that eales tax as



well as delivery and

of the equipnent.

Petltloner

Mr. Jacobson.

6. The Audlt Dlvlslon reviewed Lte recorde and

Jacobson Listed as a registered sales tax vendor.

7. Pet,ltloner acted Ln good falth at al-l tlmes

attenpt to evade the payment of tax.

-3-

lnstaLlatlon charges were lncluded ln the purchase prlce

adduced no evidence to eetabllsh that saLes tax was pald to

coul-d not flnd M. Steve

and dld not wIllfully

CONCLUSIONS OF LAW

A. That petltloner purchased tangible personal property at retall and

therefore sueh purchases were subJect to the taxes lmposed under sectlona

1105(a) and 1110 of the Tax Law; petLtloner falled to pay a sales or use tax on

the equlpment purchases and accordlngly Ls LlabLe for the tax pursuant to

sect lon 1133(b) of the Tax Law.

B. That the sales tax is a rrconsumer taxrr, that lsr the tax le Lmposed on

the retall sale of tanglble personal property and certaln servtces and Ls

collected from the person who purchases at recall - the consumer. The consumer

cannot shlft the llabll-lty for palrment of the tax to another person nor otherihrlse

rel-lve hlnself of such liablllty, although the vendor ls personal-ly llable for

the tax he was responslbLe for col lect lnr t20 NYCRR 525.2(a) (4)] .

C. That the penalty ls cancel-led and lnterest shal1 be reduced to the

mlnlmum amount prescrlbed by 1aw.

D. That the petltion of Joel M. Kotlck ls granted to the extent lndlcated

ln Concluslon of Law "C"; that ln all other respecta the petltlon ls dented and



the Notlce of Deterninatlon and Denand

issued June 20, 1980 le sustained.

DATED: Albanyr New York

MAR O 9 1984

for Payment of Sales and Use Taxes Due

STATE TAX COIOfiSSION

PRESIDM{T
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