
SIATE Otr' I{EI{ YORK

sTAlt TAX COUHTSSTON

In the ltattcr of the Petitfon :
of

Xcrnitb (. Kossow :
dlbla Kogeowrs Triangle Restaurant

:
for Redeterninetioa of a llcficlcncy or Reviri.on
of a Deteruination or Refund of Saha & Use Ter :
rmder Articlc 28 & 29 of the Ter Law for the pariod
12/t/76-rU30179

AEFIIIAVIT OT }XUil}TG

State of New York :
8 3 .  :

County of Albany :

Dsvid Parchuck, beiag duly rworn, deposee and eaye that be ig en erployec
of the State Tax Comiosioa, that hc te over 18 ycaro of, egc, aod tht o! tbc
31et day of Decenber, 1984, bc ecrrcd tbe within aotice of Decleion by
certified oail upon Xeroith K. Kossow dlbla Kossowre Triangle Restrurant, thc
petitioner in the within procceding, by encloeiag I true copy t-hereof in a
eecurely sealed llostpaid wrapper addreesed as followe:

Kemith K. Kosgow
dlbla Koseow's Triangle Rectaurant
1788 l{ew Michigan Rd.
Canandaiguar IUY lU24

and by depoeiting caoe eacloced in a postpaid properly addrcssed rrapper in e
poet officc undet thc erclurive care and cuetody of the United States Pogtal
Senricc withia the $tate of l{es Yor}.

Tbat deponeut furtber says that tbe said addreseee ig thc petitioncr
hcrcin and that the address Bet forth on said vrapper ie tbe lect taoca rddrcst
of the petitioner.

Sworn to before ne thie

La$ section 174
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STATE OF NEW YORK

STATE TAX COIftfiSSION

In the Matter of
o f

Petition

Kermith K. Kossow
d/b/a Kossowts Tr iangle Restaurant

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  t2 /  t /7  6 -11 /  30 /79  .

AITIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly eworn, deposes and says that he is an eryrloyee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified nail upon Samuel J. Ianacone, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sanuel J. Ianacone
Harris, Beach, Wilcox, Rubin & Levey
Two State St.
Rochester,  NY 14614

and by depositinS same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne thi.s
31st day of Decenbeq, 1984.

adninister oaths
ax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEt^ '  YORK 12??7

Decenber 31, 1984

Kermith K. Kossow
d/b/a Kossow's Triangle Restaurant
1788 New Michigan Rd.
Canandaigua, NY L4424

Dear Mr. Kossow:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) ll38 of the Tax Law, a proceeding in court to review an
adverse decisioa by the State Tax Comission nay be instituted only under
Article 78 of the Civil- Practice Law and Rules, and must be co"rnenced in the
Supreme Court of the State of New York, Albany Countyr within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due ea asfrrnfl allotved in accordance
with this decision nay be addressed to:

l[YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Euilding ll9, State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

s1All TN( COUMTSSION

Petitioner' s Representative
Samuel J. fanacone
Harris, Beach, Wilcox, Rubln & f,evey
Two State St.
Rochester,  NY 14614
Taxing Bureauts Representative



STATE OF NEW YORK

STATE T$( COMMISSION

In the Matter the PetitLon

IGR.I'{IT K. KOSSOW
D I BI A KOSSOW' S Its.IA}.IGLE RESTAT'MNT

for Revlsion of a Detexnination or for Refund
of Sales and Use Ta:res under ArticLes 28 artd 29
of the Tax Law for the PerLod December l, L976
through Novenber 30, L979.

of

o f

DECISION

Petitioner, I(ernit K. Kossow dlb/a Kossowrs Triangle Restaurant, 1788 New

Mlchigan Road, Canandalgua, New lork L4424, f11ed a petltloo for revislon of a

determination or for refund of sales and uee taxes under Artlcles 28 and 29 of

the Tax Law for the perlod Decenber 1, 1976 through Novenber 30, 1979 (Ffle No.

33082)

A snalL cl-ains hearLng was hel-d before John F. KoageJ., Hearing 0ffl.cer, at

the offlces of the State Tax Connisslon, One Marine Midl-and PLaza, Rocheeter,

New York, on December 6, 1983 at l:15 P.M., with all evldetrce to be subultted

by March 23, 1984. PetitLoner appeared by SanueL J. Ianacone, Esg. the Audlt

Divislon appeared by John P. Dugan, Esq. (Thonas P. Sacca, Esqi, of counsel).

ISSUE

Wtrether petitioner nade additlonal tarabl-e sal-es as determlned by the

Audit Division upon fleld audit.

FINDINGS OF FACT

l. On December 20, 1980, as the resul-t of a field audLt, petltioner,

Kernit K. Kossow d/b/a Kossow's Triaagle Restaurant, rraa issued a Notl.ce of

Deterninatlon and Denand for Paynent of SaLes and Use Taree Due for tax ln the



-2-

amount of $121601.30, pJ-us lnterest of  $2'399.92, for a totaL of $15r00L.22.

Said Notice covered the period December 1, 1,976 through Novenber 30, 1979.

Petitloner slgned three consents exteadlag the perlod of liuitations

for assessment of sales and use taxes under ArtlcLes 28 and 29 of the Tax Law,

thereby extending the tine to assesa the period of Decenber 1, L976 through

August 31, 1977 to Decenber 20, 1980.

2. Petitioner operates a snall nelghborhood bar and grill. The prenlses

consist of a barroom and a snaLl dlnlng room. Alcoholic beverages are the bulk

of the saLes, with food sales consisting of hanburgerg aad cheeseburgers.

Sone cold sandwLches were aLso sol-d during the audlt perlod. Beer ealee were

nade nalnly by the bottle, however, some el-x packs were sold to go. There was

no draught beer sol-d.

3. PetitLoner's sales records were not adeguate Ln order for the Audlt

Divlslon to deterniae petitlonerrs exact sales tax Liablltty.

4, Petitionerfs tax liabiltty was determined by the Audlt Dlvlslon by

narking up purchases which were taxabJ-e upon resale. As petitl.onerts beverage

purchases were combLned in hl-s purchase journals, the Audlt DivisLon initia[y

deternined the percentages of beer and J-iquor purchases by exaniolng lovoices

for the perlods March through May, L977, June through August, L978 anrd November,

L979. These percentagea were then applied to total beverage purcbases for each

sal-es tax guarter ln the audit perlod to deternLne total beer and total J-Lquor

purchases for the entire audj.t period. Markups were then devel-oped by using

invoices for November, 1979 and. prices and sizes of drinks sold as supplted by

petltloner. Petitioner sold J-ocal-, premium and hlgh-priced beer. The narkupe

ranged fxom 247 percent to 333 percent, so the auditor used a weighted narkup

of 250 percent for beer. The narkup for liquor rilas sl.niJ-arJ.y deternlaed aad
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the weighted narkup was found to be 210 percent. The llquor narkup took into

consideration a 15 percent a1l-owance for spi11age, buybacks and overpours.

These narkups were applied to the total- beer and llquor purchases previoueJ-y

deternined. Total- food purchases for the audit period, taken fron petltl-oaerrs

purchase journal-s, were marked up an estimated 75 percent over cost. The 75

perceot narkup was developed by acknowledging an Audit Division guLdeJ-ine of

125 percent over cost for sinilar businesses, but also taking into consideration

what the auditor thought to be fair for petitioner's operation. The audttor

then combined the beer, llquor and food sal-es deternined and arrived at audlted

taxable sales for the audit perlod of $3831608.00. Fron this amount were

deducted taxable sales reported of $203r589.00 to arrive at additlonal- tarable

sa l -es  o f  $180,019.00  and tax  due o f  $12,601.30 .

5. Petitioner purchased kegs of beer during the audit period for hls

customera who used the kegs for speclaL functions, parties, etc. These kegs

were sold to customers at cost, and totalJ-ed $81753.04 for the audLt perlod.

These purchases were included when the beer sales were determined by the auditor.

6. Petitioner gave away free to customers (buybacks) 3 percent of

his beer purchases. Petitloner aLleged that 3 to 4 percent of his

beer and 1lquor purchases were piJ-fered; however, no evidence rras offered to

support this contention. Petitionerfs general J-edger fot 1977 showed a year

ead adjustment reducing restaurant purchases by $7r870.00 and increasing bar

purchases by $7r870.00; no explanation was given for the adJustnent.

7. Petitioner al-leged that his food sal-es onJ-y yleLded a 2 to 3 percent

markup, that food was soLd only as a convenience to his bar patrons and that he

suffered sone piJ.ferage of food during the audit period. Ttrere ltas no docunentary

evidence produced to refLect the actual food narkup. Petitioner's general-



-4-

J-edger for L977 indicated food purchases of $101616.15 whlle food sal-es for

L977 wete reported la the general J-edger as $2 1020.76.

8. Petitloner contended that 10 percent of his beer salea were sales of

six paeks sold at twenty-five to flfty cents over cost to acconmodate good

customers and that this was not taken into consideration by the audltor.

However, no evidence was subnitted to support thls contention.

9. The beer and liquor sales prices suppJ-led by petitioner to the Audlt

Division incl-uded 7 percent sales tax; this was not consldered when deternLniag

the audited taxable sa1es.

CONCLUSIONS OF I.AW

A. That section 1138(a) of the Tax Law provldes that if a return when

filed is incorrect or lnsufficient, the amount of the tax due shaLL be deternLned

from such infornation aa nay be availabl-e, such as purchases. Petltionerfs

records were not adequate in order for the Audit DivisLon to determine petitioner's

exact sales tax 1iabl1lty; therefore, the Audit Divlsionts use of a markup of

purchases audit util izing a test period is pernitted (Matter of Chartair, Inc.

v.  State Tax Connlssioa, 65 A.D.2d 44).

B. That the Audit Division is directed to nake the folJ-owing adjustmetrtss

The kegs of beer sold to custoners at cost are to be deducted fron the

beer purchases prior to appJ-ication of the rnarkup and taxed separately at cost

(findtng of Fact "5", .ggpra,).

A 3 percent allowance for beer sold by the bottLe is to be nade to

conpensate for buybacks.
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The final- audlted beer and lLquor saLes are to be reduced by the 7

percent sal-es tax included prlor to the conputatl.on of the amount of addltlonal

tax due (ftnAing of Fact "9", g!1pra).

C. That the petition of Kernlt K. Kossow d/b/a Kossolrrs TriangJ-e Restaurant

is to be granted to the extent Lndl.cated in Concl-usion of Law "8" above; that,

in all other respects, the petltion ls denled and the Notj.ce of Deternlnatloa

and Denand for Payment of SaLes and Use Taxes Due issued on Decenber 20, f980

is sustained, together with such additioaal interest as nEry be LarfulJ-y owlag.

DATED: Albany, New York STATE TAJ( COM}TISSION

Brc 311994
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