
STATE OF

STATE TN(

NEId YORK

COMMISSION

In the Matter of the Petition
o f

Koscot Interplaaetary, Inc.
A}T'IDAVIT OF MAIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art.icle 28 & 29 of the Tax law
for  the Per iod g lL l lS -  17/30/77.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
26th day of July, 1984, he served the within notice of Decision by cert i f ied
mair upon Koscot Interpranetary, Inc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Koscot Interplanetary, fnc.
ATTN: A.M. Hochstadt
8850 Southwest 123rd Ct.
Miami, Fl 33186

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
26th day of July, L984.

r ized to 'a r oaths
pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 26, 1984

Koscot Interplaaetary, Ioc.
ATTN: A.H. Ilochst.adt
8850 Southwest 123rd Ct.
Miani, FL 33186

Gentlenen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have uow exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tar Conmission nay be instituted only under
Article 78 of the Civil Practice La$ and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 Honths from the
date of this notice.

Iaquiries coacerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building l/9, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STAIE TAX COIIMISSION

Taxing Bureaut s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

KOSCOT INTERPLAIiIETARY, INC.

for RevLslon of a Determlnation or for Refund
of SaLes and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Period September 1' 1975
through November 30, L977.

I. l{trether petitloner

l t  as the result  of  a f leLd

Petltloner' Koscot Interplanetary, Inc., ATTN: A.M. Ilochstadt, 8850

Southwest l23rd, Court, Sutte H 405, Mlami, FLorida 33186, flled a Petitlon for

revision of a determlnatlon or for refund of sales and use taxes under Articles

28 and 29 of the Tax Law for the perlod Septenber 1, 1975 through November 30'

1977 (F l l "e  No.  2850r ) .

A fornal hearlng nas counenced before Dennls M. Gal-llher, llearlng Offl.cer,

at the offices of the State Tax ConmissLon, 1\ro World Trade Center, New York,

New York, on Februar!  9,  1983 at 9:15 A.M., rras cont inued before the eame

Hearing Off icer at the same locat lon on AprLl-  27, 1983 at 9:40 A.M., and wae

contlnued to conclusion before the same llearing Officer' at the same locatlon

on Apri l  29, 1983 at 9:45 A.M., wlth al l  br lefs to be submltted by November 5'

1983. ?et,lt,ioner appeared at all tlmes by lts Preeldent, A.M. Ilochstadt. The

Audlt Dlvislon appeared on the February 9, 1983 hearing date by Paul B. Coburn'

Esq. (Anne tr'I. Murphy, Esg., of counsel), and on the two subeequent hearlng

dates by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel-) .

ISSUES

DECISION

is Liable for additional sales tax assessed agalnst

audit performed by the Audit Dlvlslon.
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I I .  Wtrether the Audlt  Divis ionrs denlal-  of  pet i t lonerts claln for credit

or refund of sales tax was proper.

FINDINGS OF TACT

1. On July 31, L978, the Audit  Dlvls lon issued to pet l t loner '  Koscot

Interplanetary, Inc. (r'InterpLanetaryrr), a Notice of Determl-natlon and Deoand

for Payment of Sales and Use Taxes Due for the perlod Septenber 1, 1975 through

November 30, 1977' assesslng addit lonal sales tax due ln the amount of $8'2O9.35,

plus lnterest.

2. The above-noted assessment \ras the result of a fleld audl.t of Inter-

planetary's records conducted durlng Februaryr 1978 by Audit Divlslon audltor

Leo Rutkowskl.

3. Interpl-anetary was lncorporated in or about 1967 under the laws of

Florida. Its founder and then-presldent was Glen W. Turner. Interplanetary

. conmenced operatlons by selllng trdistrlbutorshlpsrr to lndlvidual purchasers.

These distr ibutorshlps, represent ing the r lght to sel1 Interplanetaryfe producte,

were sold at varlous priees ranglng up to $51000.00. Ttre amount pald for a

distrlbutorshlp determlned the percentage of discount to be allowed to that

dlstr lbutor on the purchase of Interplanetary's products.

4. At the tine of tts incorporation, and for the subsequent years through

approxlmateLy 1972' Interplanetary sold only distributorshl-ps and, by 1972,

Interplanetary had soldr nat ionwlde, ln excess of 30,000 dlstr lbutorshLps. I ts

product llne, conslstlng of cosmetlcs and other health and beauty l-tems' wag

not developed and avallable for sale prior to approxlnately Late L972.

5. Interplanetaryts basic market lng system essent ial ly conslsted of a

pyranld structure, lrlth Interplanetary manufacturLng and suppLylng products for

lts lndependent dlstributors who, in turn, sold the products to LndivLduals,
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called beauty advlsors, recruited by the dlstrlbutors to sell the products to

the general publlc. Various dlstrlbutor levels or Layers ln the narketing

chain existed, based on the number of persons recruited by the distributor' the

amount paid for the distributorshlp and the volume of products ordered. As

stated ln testlmony by petitlonerrs president, "[w]hen you brought somebody in'

you got a percentage of thelr saLes or you got a percentage of the bodles that

they brought 1n.".

6. Interpl-anetaryf s ttDlstrlbutor Business Handbookrr gLven to the varlous

individual dlstrlbutors describes Interplanetaryfs marketlng pLan as followe:

rr1. Koscot honors orders only from l ts dLstr lbutors.

2. Distributors wil-l purchase their product from Koscot
at the establ-lshed wholesale prlce depending upon the
iten or group of ltems.

3. AI-l- Dlstributors wLll have their otganizatlon (Beauty
Advisors, etc.)  send al l  of  their  orders for merchandlse
to them. They w11-l- ln turn order thls product from
the home off lce of Koscot.

Dlstrlbutors may recruit for hls
any number of beauty advlsors to
or she can manage.

Dlstr lbutors wi l l  sel l  to his or
merchandise, as they order, at a
wholesale pr lce.

6. The dlfference between a Beauty Advisor wholesale
prLce and the Distributor wholesale price will be the
basic lncome of the distributor.

The Beauty Advtsor should Ln turn selL the product she
orders at suggested retalL pr ice. The dl f ference
between the beauty advlsor wholesale prlce and the
suggested retall- price wlll be the basic income of the
beauty advisor.

Each Dlstributor, as an independent business person'
will be requlred to have hls or her retall sales tax
nunber on flLe with Koscot.

4 .

5 .

or her organizatton
se1l product,  as he

her organization such
beauty advlsor

7 .

8 .
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Each Dlstr ibutor wi l l  be expeeted to col lect and
submit retail sal-es tax on all- saLes by his or her
organLzatlon, unless individual beauty advlsors have
sales tax number.

10. The Dlstrlbutor may se1l hls products anylrhere that
or hls organtzation ls properly licensed wlthln the
contlnental unlted states and lts possessions.

11. It is recorrrqended that each DLstrlbutor should have
ampLe supply of merchandise on hand for tnnedlate
delivery to thelr beauty advLsors

12. The suggested consumer marketing methods include:
home servlce routes, beauty shows (party plan),
lndlvidual demonstratlons, gLft and bouttque shops'
beauty salons. t t

he

an

7. It was noted that Interplanetaryrs marketlng plan was changed from

tlme to time over the years. Such changes nere not specLflcally detalLed.

However, lt appears that beauty advlsors (the ttretall leve1 sellers") were, at

some point, termed rrdlrectorstt, and that distrlbutors rtere termed ttsenlor

dlrectors" and "senlor regional directors'r (dependlng on thelr level ln the

marketlng hlerarchy). Furthermore, and contrary to quoted statement number ttltt

contalned ln Findlng of Fact "6" (.UIg), lt appears that Interplanetary did

accept orders dlrectly from the retall leveL sellers, but used order forme on

such orders which dl f fered from those used for distr lbutor orderg. l

8. In or about Late 1972, Interplanetary shifted the focus of lts buslness

activities from the sale of distrlbutorships to lts purported primary bustnegs

functl.on of the development, manufacture and sale of cosmetics.

In thls regard, lt appears the retall Level sellers ordered on a Form
/f9000 whlle others (dlstributors) ordered on a Form #8020, and that the
former ordered at pet i t ionerts suggested retai l  pr lces whl l -e the lat ter
ordered at pet l t ionerts wholesale pr lces, as these respect lve pr icea were
refLeeted on the order forns or booklets. Furthermore, on dLrect orders
by retail level sellersr tax was to be remitted on the suggested retall
prices, notwithstandlng the freedom to sell the products to the publlc at
any given price.
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9. In or about L972, several of the lndlvlduals who had purchased dlstrl.b-

utorships from Interplanetary raised conplalnts all-eglng the l-oes of theLr

money based on thetr purchase of the right to dlstribute products whlch, ln

turn, were not ln existence. Thereafter, ln the wake of such complaints, the

Attorneys General of 41 states, includLng New York, and the SecurltLes and

Exchange Conmission (ttS.E.C.tt) cottnnenced actions agalnst Interplanetary to Btop

the company fron its operatlon of se1llng dlstrlbutorshlps wlthout a product

l ine for l ts dlstr lbutors to sel- l .  On Aprl l  19, 1973, Interplanetaryfs method

of operations (the selling of distributorships) was held not to lnvolve the

sale or offer of the sale of securlties under federal- securltLes laws [SecuritLee &

Exch.  Comfn  v .  Koscot  In te rp lanetary ,  Inc . ,  365 F .Supp.  588 (N.D.  Ga. ,  1973) ] .

Ilowever, this hol-ding was appealed by the S.E.C. and nas reversed by a July 15,

1974 declsion of the Fifth Circult Court of Appeals [Securl.tleis & Exch. Com. v.

Koscot  In te r . ,  Inc . ,  497 F .2d  473 (5 th  C l r . ,  L974)1 .

10. Interplanetaryrs llne of coemetics was ultinateLy developed by the

company and the products were sold to the various dlstributors and to the

general publlc conrmencing ln or about 1973 and continuing thereafter through

the years at issue and beyond.

11. In the early part  of  1973, Mr. A.M. I lochstadt,  Interplanetaryrs

current president and representative in these proceedinga, was asked by l{ax F.

Morris, who was the buslness and financial consultant to Interplanetaryts

founder, Glen I,l. Turner, to review and anaLyze the various business problems

faclng Interplanetaryrs operatl-on. Mr. Hochstadt extensively revlewed Interplane-

taryrs entlre operatlon and books and records and made varlous recomendations,

lncluding the reconnnendation that Interplanetary seek protection under Chapter

XI of the Bankruptcy Act (arrangenent proceedlngs; 11 U.S.C. 5701 et seq.).
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Interplanetary thereafter dtd enter lnto arrangement proceedlngs under the

Jurisdlction of the UnLted States Bankruptcy Court for the MtddLe Dlstrict of

Flor ida (Paskayr J.)  on or about July 3r 1973.

L2. Interpl-anetary alJ-egedly remalned Ln bankruptcy proceedings from

July 3 ' L973 through July 28, L977 at whlch tine a plan of arrangement, as

adopted, was conflnned by the court.2 Under the terns of the plan of arrangement'

as explalned by Mr. Hochstadt, a nerr corporation, called TradltLon' Inc.

(rrTradit lontt) ,  l ras created, to which Interplanetaryrs assets were transferred.

Tradltlonrs charter contalned authority for Traditlon to uee the name of and do

business as Koscot, Inc. (rrKoscottt), for purposes of market ldentlflcatlon wlth

the product (1.e. products ldent l f led as Koscot Interplanetar lr  Inc. cosuet lce).

Traditlon dlbla Koscot rras to take over Interplanetaryrs narketlng actLvltiee.

InterpJ-anetary was not, however, diseolved when Tradltlon dlbla Koacot ltaa

created, or thereafter.

13. On or about Matct. 27, L978, foll-owLng events characterlzed by l{r.

Hochstadt as a ttpower play" between Max Morris (Traditionrs president) and

DonaLd ltonroe (Interplanetaryrs presldent), an agreement was reached whereby

al-l of Traditlonrs buslness and marketlng rlghts, lncludLng exclusive product

distr lbut lon r l -ghts,  were sold to We Care, Inc. (rrWe Carett) ,  I  corporat ion

created by Donald Monroe. Thls agreement allegedly resulted, in part, from

Donald Monroefs dissatisfaction with the flnancLal conditlon of Interplanetary

followLng the bankruptcy proceedings, and included the rlght by whlch lle Care

would be allowed to buy out Tradition d/b/a Koscotrs lnventory at cost plus one

Percent .

t- The pLan was asserted to have been initlalJ.y conflrmed by court order on
July 14, L977, but was later amended to correct an (unspeclfled) technlclal
error made by the court and was allegedl-y flnally confirmed on July 28, L977.
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L4. l,lr. Hochstadt becane president of Interplanetary on or about December 3,

1978 and imedlatel-y repudiated the aforementloned agreement wlth We Care.

15. On or about February 6, 1978, Audlt Divtsion audltor Leo Rutkowskl

arrlved at 4805 Sand Lake Roadr 0rlando, Florlda to perfom an audlt of Interpl-ane-

taryrs books and records. The Audit was performed between Februaty 6, 1978 and

February 9, L978. Mr. Rutkowsklrs fleLd audlt report llsts Donald R. Monroe

and Kerureth A. Kll-gast as president and secretary/treasurer, respectLvely, of

Interplanetary. Mr. Rutkowskt testlfled that he met wlth one Dudley Morrls and

worked wlth Mr. Morris on the audit, but coul-d not recall any other lndlviduals

he spoke to whlle performLng the audit, nor could he recaLl any persons other

than Dudley Morris who provided hin wlth access to Interplanetaryfs records.

16. Mr. Rutkowski performed a detalled audit for the test perlod Februaty 28,

L977 through March 25, L977. He testlfled that thls test perlod was agreed

upon between himself and Interplanetaryts personnel and that such test period

was reflectlve of an average cycle for the busLness (no peaks ot low pointe ln

sales compared to other periods).

17. l,lr. Rutkowskl reviewed purchase invoices submitted to Interplanetary

duri.ng the test perlod, which lnvoLces also served as Interplanetaryrs salee

lnvoices for the perlod, and made recomputatlons ln two maJor areas, as fol-lowe:

(a) Interplanetary had reported and pald sales tax Ln the
amount ot $273.90 as subnltted to it by its distrlbutors
during the test perlod. Some of the dl-strlbutors had
computed the tax based on wholesale prices rather than
on retail prlces (presumably suggested whoLeeaLe and
retai l  pr ices as ref lected on the faces of the lnvolces)
and aLso had failed to remit any tax on 'rselling alds'r"
sold and b11Led by Interplanetary to the dlstr lbutors."
Mr. Rutkowskl recomputed by adJusting all involce

t'Selllng aldsrr were descrlbed as smaller slzed
fnterplanetatyrs products (1.e. sanples),  used
promote the varlous products.

packages, Jare or vlals
by the dletrlbutora to

o f
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' anounts to selling prlces (suggested retail ptices)
and computlng tax due on these prices' plus tax due on
the selLingraids, to arrlve at total audlted tax due
of $350.48.- Ttre $76.58 di f ference between tax per
returns as reported ($273.90) and audLted tax due
($350.48) represented an understatement of 287, which
when projected agalnst tax a6 reported per returns for
the entlre perlod at lssue resulted ln addltlonal tax

u e  o f  $ 3 , 5 6 5 . 3 3 ;

(b) Involces refl-ecting clained exempt sales (here sales
for resale) ' for which Interplanetary could not
produce exemptLon cert i f lcates, were total led (at
suggested retail selllng prlces) and tax due thereon
nas computed to be $101.53. Thls addtt lonal amount,
when compared to tax as reported per returns ($273.90) '
represented an understatement of 377' whlch when
proJected agalnst tax as reported for the entlre
period at lssue resul-ted in additlonal tax due of
$4,673  .02 .

Auditor Rutkowskl also noted that sal-es taxes had not been reported properly

accordlng to the varying rates anong the dlfferent Jurlsdictlonal reglons

withln New York, and he adjusted hLs computations to correct for thls sltuatlon.

18. By a letter from Dudl-ey MorrLs dated February 9e 1978, Interplanetary

protested the aforementloned assessment. By thls letter and subsequent correspon-

dence, several- grounds of lnvalidity were asserted. Anong such grounds was the

assertlon that Mr, RutkowskL may not have been shown alL of Interplanetaryrs

records, includlng all exempt certlficates and lnvolces for the test period'

due to the chance that he dealt with lndivlduals, includlng Dudley Morrls' who

were allegedly not authortzed. to represent Interplanetary at the tlme of the

audlt and who nlght not have glven thelr full interest to the potentLal- results

of an audlt of Interplanetary. No addltlonal exenpt certlficates or lnvoicee,

or other evldence of unreviewed records were submltted by Interplanetary at or

after the hearing.

L- In effect, Mr. Rutkowski lmposed tax upon the trdlstrlbutorst dlscountrr,
1.e. the dlfference between whol-esale prices and euggested retall prices'
plus the seIl-ing alds upon which no tax had ever been charged.
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19. Interpl-anetary also asserts that lts distributors were lndependent'

that the responslbllity for taxes lras thelrs and not, Interplanetaryts, that no

sales were nade in New York by Interpl-anetary and that sales tax !taa, ln fact,

never properly payable to New York by Interpl-anetary. Mr. Hochstadt asserted

that rrlgnorancett and |tstupidltyrr led Interplanetary to file returns and remlt

taxes to New York. Interplanetary further aaserts, Ln thls vein, that lt couLd

not possibly have known the ultlmate retail prlce at whlch lts dlstributore

sold the products, that lt was prohibtted by an order of the Federal Trade

Commlssion dated November 18, 1975 fron establlshlng set pricee at whlch lts

products ultlnateLy had been sold and thus it coul-d not have known the proper

amount of sales tax to collect and remit. Finally, Interplanetary also malntaing

that lt was under the jurlsdlctlon of the bankruptcy court, that alL clalns

arislng during the pendency of such proceedlngs should have been flled wlthln

one year after the conpletion of the arrangement proceedings' that the Audlt

Divislon was anare of the proceedlngs and filed a claim whlch Interplanetary

pald and thus that the instant assessment Ls barred as untlmely.

20. Interplanetary flled an Application for Credlt or Refund of State and

Local Sales or Use Tax, dated October 30, 1981 and recelved by the Audlt

Dlvls ion on November 6, 1981, claining a refund for t t tal l l  per lods pr lor to

7 /L /73  tnc lud ing  bur  nor  l ln l ted  to  I2 / I170 to  1L /30 /72 t ' ln  the  amount  o f

$181r 220.L7 plus interest.  Interpl-anetaryrs clalm for refund was based upon

the following four assertions:

tt - Koscot Interplanetary, Inc. were (sic) manufacturers. Al-1
sales were made to independent distrlbutors who ln turn
resold the cosmetics through lndependent cosmetlc salesmen
and women to the generaL publlc.

-  Pr lor to July 3, 1973 Koscot Interplanetary, Inc. sold
multi-level dlstributorshlps to persons resldlng withtn New
York State. Those sales lrere erroneously reported as
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taxable sales on Form ST-f00 New York State and Local Sales
and Use Tax Return for periods lncl-udlng but not l-funlted to
D e c .  1 ,  1 9 7 0 - F e b .  2 8 ,  1 9 7 1  ( $ 3 4 , 1 8 7 . 9 4 ) ,  M a r c h  l ,  1 9 7 1 - M a y  3 1 '
1 9 7 1  ( $ 9 0 , 0 7 8 . 6 1 ) ,  J u n e  l - A u g u s t  3 1 ,  L 9 7 I  ( $ 2 2 , 4 0 7 . 5 9 ) ,
Sept .  l -Nov .  30 ,  I97 I  ($14,895.46) ;  Dec .  1 ,  197 l -February  28 ,
L972 ($L4,648.10) ,  March  1 ,  L972- t {ay  31 ,  1972 ($25,940.84) ,
June I ,  L972-Aug.  31 '  L972 ($13,856.69) ,  Sept .  1 ,  1972-Nov.  30 ,
1 9 7 2  ( $ 2 3 , 9 3 4 . 2 8  +  $ 1 , 2 7 0 . 6 0  p e n a l t y ) .

- The Flfth Circult Court of Appeals of the Unlted States has
ruled that the saLe of nultl-level distributorshlps by
Koscot Interplanetary, Inc. ls the sale of a securlty
(s ic )  .

- No State nor locaL sales or use tax ls payabLe on the sale
of securl- t les. r l

2L. By a letter dated Jautary 22, 1982, the Audlt Dlvision denled Inter-

planetaryfs clalm for refund on the basls that such claim lras not tlnely flled,

that no proof was presented to substantiate the clalm that the tax was pald or,

lf paid' represented tax colLected on sales of distributorshlps and that no

proof \ras presented that any tax coll-ected on the sale of distrlbutorships waa

refunded to Interplanetaryrs customers.5

22. At the hearing, Mr. Hochstadt asserted Interplanetary dld not collect

any tax from its customers on the sal-e of distrtbutorships but rather collected

a fixed sum for each distrlbutorshlp and calculated sales tax on such flxed

amount itself and pald the tax (assertedly ftout of its own pockettt and ttln the

nature of an l-ncome taxtt). Thus Interplanetary malntalns Lt owes no refund of

sales tax to its customers. Interplanetary further asserts that prlor to the

declsion of the 5th Clrcui t  Court  of  Appeals (see Flndlng of Fact "9"r.SIg)

lt could not have known its distributorshlps rrere to be treated as securities

not subJect to sales tax, and thus maintalns lt ls lnequl.table to deny

q
" Interplanetary protested the denlal of l-ts refund clalm vla Lts perfected

petitlon. Such denlal ls treated ln thls proceeding at Interplanetaryrs
request' with the concurrence of the Audlt Dlvlslonra representatLve and
in the Lnterest of avoiding undue hardship and travel- expense to Interplanetary.
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Interplanetaryrs refund claLn on the basls of tineLiness.

23. Interplanetary did not and has not pald New York Stock Transfer Ta:r

[Tax Law Article 12] wtth regard to the distrlbutorshl-ps deemed securlties by

the decislon of the 5th Circult Court of Appeals.

24. Mr. Hochstadt noted that the claln for refund Ls based eolely on the

sale of dlstrlbutorshlps durlng the perlod December 1, 1970 through Novenber 30'

1972 arrd not on the sale of products. Ile asserted, in llne lr"tth Interplanetaryf s

position that it was never properly eubJect to the Lmpositlon of sales tax by

New York Stater that Interplanetary pald over sales tax collected on the sale

of products from Novenber 30, L972 through and incJ,udl.ng the perlod at lssue

and beyond and that aLl taxes for such perlod should be refunded. 
'No 

refund

claim for such perlods was flled nor lrere any partlcular dollar amounts of

refund specifLed or substantlated. Interplanetary has made no refund to lts

customers of any sal-es tax coll-ected on the sale of products.

25. Letters wri t ten by Dudley Morr ls on Februar!  9,1978 and Aprl1 13,

1978 protesting the audlt results were submttted on the statlonery of Koecote

Inc. and not on Interplanetaryrs stat ionery.

26. Interplanetary asserts that af ter July 28, L977, Tradlt lon dlbla

Koscot and not Interplanetary was responstbl-e for sales, and thus any sales tax

found to be due from July 28, 1977 ttrtough Novenber 30, L977 (the end of the

audit pertod) would be due from Tradltlon d/bla Koscot and not from Interplanetary.

27. Interplanetary remltted to New York all sales tax remltted to lt by

l ts dlstr lbutors. A December 12, 1970 let ter f rom Cl l f ford Fol- tz,  Interplanetaryrs

then tax manager, stated Interplanetaryrs procedure regarding eales tax was to

have their representatives remlt taxes to Interplanetary at the tlme orders
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were placed. A November 29, L972 Letter from the Audlt DLvlslon to Interplanetary

acknowledges Interplanetary was granted peruission to flle as a ttco-vendortt

and, speclficall-y, was to col-lect tax from lts dl-stributors on the suggested

retai l -  pr ice of the merchandise.

28. A letter recelved by the Audit Dlvislon on October 9, 1975 fron Ken

Kllgast, written on the stationery of Executlve Consultants, lndlcated that

Interplanetary would colLect and remlt tax on orders receLved dLrectly fron

beauty advisors, (direct orders) but would expect lts dletributora and not

Interplanetary to col-lect and remit tax on distrlbutorst orders.

29. Sal-es and use tax returns lrere flled in the name of Interplanetary (ae

opposed to Traditton dlbla Koscot) durlng and prlor to the perlod at iesue.

30. Retai l  and wholesal-e pr lce l lsts for Koscot,  Inc.r  ef fect lve as of

January, 1978, were lntroduced ln evldence. No such price llsts for Interpl-ane-

tary were provlded. Mr. Rutkowskl used the lnvoLces themselves to calculate

the amount of discount upon which addltlonal tax was imposed (hls method of

determtning ttful-l- prlcett) and dtd not resort to any prlce llsts ln conduct,lng

his audit, the Koscot, Inc. prlce llsts contained the followlng quote:

rrThe prices quoted herein are suggested regular prlces
only. Independent dLstrLbutors are free to determlne for
themselves their olsn resale prices.tt

31. l,Ir. Ilochstadt was unsure of whether New York State lras speclflcaLly

notlfled of elther the bankruptcy proceedlngs or of the change of corporate

ident i ty ( f rom Koscot Interplanetary, Inc. to Tradit lon, Inc. dlbla Koscot,

Inc.). Interplanetaryr however, alleges that New York State had notice of the

bankruptcy proceedl.ngs, flLed a claln therein and was paid, and thus Interplanetaryra

debts were dl-scharged as of the JuLy 28, 1977 aLleged conflrmatlon date of the

plan of arrangement. Interplanetary further asserts that notnlthstandlng the
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returns flLed in the name of Interplanetary, New York State knew that Tradltlon

dlbla Koscot nas responslble for all narketlng actlvltles and sales after

JuLy 28, 7977.

32. Interpl-anetaryts dlstrlbutor manual contalned a sample lnvolce whlch

reflected three dlfferent prices labelled rrDrr, rrsrr and ttRMrt, increaslng respec-

tively from lowest to highest prlce for the lndlvldual merchandl.se ltems

llsted. Ttrough not speciflcally explained ln the manual or by testlmony, lt

appears that the various prices reflect the different anounts of dlscount

avallable dependlng on the partl-cul-ar distributorrs l-evel of dlscount.

33. Mr. Hochstadt asserted he coul-d provide records to show that Traditlon

dlbla Koscot rather than Interplanetary nade all sales after Jul-y 28; 1977. No

such records were produced at or after the hearing.

34. Five resale certificates were provided to Mr. Rutkowski durlng the

audit regarding sales where no tax was collected by the partlcular dlstrlbutor

or remitted to Interplanetary. No further resale certlflcates rrere provlded by

Interplanetary during or after the audlt with respect to test perlod LnvoLcee whlch

had refl-ected no tax and whlch had been assessed as fully taxable by Mr. Rutkoweki.

35. Interpl-anetary asserts that since the percentage of ttfull- prlcert

lnvolces versus the percentage of ttdiscounted pricett lnvolces was not specifled,

the audit proJections are lnaccurate. No evldence to support thls speclflc

assertion was provided. PetltLoner malntains the method of dlvldlng audl.ted

addit lonal tax due on unsubstant iated exempt sales ($101.53) lnto tax per

returns for the test per iod ($273.90),  result lng In a 37 percent rate of

undercol lect ionr was lmproper,  and that audlted addit lonal tax due ($101.53)

should have been dlvided into audlred rax asserred as due ($101.53 + 273.90) ro

arr ive at a proper error rate for proJect ion. I lowever,  the audltorrs 37
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percent error rate was projected agalnst total tax per returns, whll-e the error

rate resulting from Interplanetaryts suggested nethod would have to have been

projected agalnst audited total  tax asserted as due for the ent l . re audLt

perlode an unknown flgure.

36. Interplanetary asserts a check from l t ,  dated August 5 '  1976 and

payable to the New York State Department of Taxation, sLgned by Donald Monroe'

whlch contained as its return address |tKoscot Interplanetarlr Inc., Debtor ln

Possesslon", suffLced, together with alleged conslderable publlclty eurroundLng

the bankruptcy proceedLngs to glve the Audlt Dlvielon proper notice of such

proceedings.

37. Dudley Morris was employed as vl.ce-president of operatlons for Inter-

planetary during 1977, allejedJ-y was, as of Februar! 9, L978, vice-presldent of

operat ions for Tradit lon d/bla Koscot,  and al legedly was, on and after March 27'

1978, vice president of flnance for We Care. Kenneth Kllgast slgned the

Septenber through November, I973 quarterLy tax return on behalf of Interplanetary

as l ts vlce-presLdent of f inance.

38. Sel l ing aids were sold by Interplanetary to l ts dlstr lbutors at

specific prices and were not sold for resale, as such, but rather were lntended

to be used as samples for promotlonal purposes.

37. Mr. Ilochstadt dtd not speclfy whether the alleged claln ln bankruptcy

nade by New York State was for pre-bankruptcy taxes or for taxes whlch accrued

durlng the tenure of arrangement proceedings.

40. Interplanetary was allowed an extended perlod of time after conclusion

of the hearing to submlt'the following speclflc documents:

(a) a copy of the claim ln bankruptcy all-egedly fll-ed by
New York State agalnst InterpLanetary;



.  - 1 5 _

(b) proof of payment to New York State on the bankruptcy
clain;

( c ) the Bankruptcy Courtrs order and nodifled order
conflrning the plan of arrangement;

the plan of arrangement;

the written agreement between Koscot and I{e Care
( re fe r  F tnd ing  o f  Fac t  r r l 3 r r ) ;

(f) sales records of TraditLon d/b/a Koscot concernlng

t}ry 
after July 28, 1977 (tefet Flndlng of Fact

None of these documents have been submltted by Interplanetary.

CONCLUSIONS OF LAI{

A. That for purposes of ArtLcle 28 of the Tax Law the term rrvertdorrt

includes, by def ini t lon:

t t [A] person who sol lc l ts business el ther by employees,
lndependent contractots, agents or other representatives or
by dLstrlbution of catalogs or other advertl-sing natter and
by reason thereof makes sales to persons wlthin the state
of tangible personal property or servtces, the use of whlch
is  taxed by  th ls  a r t l c l -e ;  .  .  .  r r  [Tax  Law $1101(b)  (8 )  (C) ;
enphasis added].

Tax Law sect ion 1101(a) lncludesr lnter al la,  "corporat lons" withLn the def lnl t ion

of the tern rrpersontt for purposes of Artlcl-e 28. Accordingly, Lnterplanetary,

though utl1lzing independent distrlbutors ln New York State to effect the sale

of lts products; wBS nonethel-ess a vendor subJect to the imposition of salee

tax [see 20 NYCRR 526.10(a)(3)] .  As such, Interplanetary was requlred to

col lect sales tax on the products i t  sold [20 NYCRR 526;f0(d) and (e)] .6

B. That 20 NYCRR 526.10(f)  provldes as folLows:

' f ( f )  Co-vendor.  (1) Every person operat ing a club or
similar merchandl-slng plan, or operatLng as an Lndependent

(d )

( e )

The noted regulations were adopted on September 1, L976.
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contractor representing a partlcular suppller selltng
tangl-ble personal property ls a vendor for sales tax
purposes and must collect tax on merchandlse sold by hin.

(2) (i) Such person shal-l undertake all of the responsl-
bll-ities of a vendor, as llsted in subdlvlslon (b) of thts
section. The person supplylng the merchandlse to hln le
also deemed to be a vendor, and shall undertake all of the
responsibl l i t les, as Listed ln subdlvis lon (b) of this
sect l .on.

(11) Both the representatlve and hls suppller shall be
jolntly responsible for the collectlon and remittlng of the
taxes and fll lng of returns.

(3 )  ( r )  A suppLvi merchandlse to a club
secretary or ent vendor I B L n
fron the c Secretary or endent contractor

the reta ce of the propert
r ln ef fect ere Dosgession the DroDert

club secreta endent contractor.

(11) A club plan aecretary or independent contractor
whose supplier has registered and is conpLylng with the
responslblllttes of a vendor shall not be requlred to
reglster as a vendor. t t  (emphasls added).

C. That Interplanetaryrs status as a co-vendor wlth lts dlstrlbutors is

supported by the letter of Novenber 29, L972 (g Flnding of

evldence to refute such status lras produced. As a co-vendor,

Fact t t27"),  and no

was responslble for col lect lng from i ts dlstr lbutors sales tax

Interplanetary

on the retalL

selIlng price of the products or, al-ternativelye obtalning proper cert,lflcatee

of exemption from the dLstributors evidencing sales by Interplanetary for

resale. Some resale certlftcates were produced by Interplanetary on audlt and

no sales tax lras assessed on the related invoices. However, some lnvoices, for

whlch no resale certiflcates were produced, nevertheless reflected no tax due.

In addltion, other lnvolces reflected sales tax computed on discounted or

wholesale prlces rather than on retall prl-ces. In each of these lnetancesr the

audltor lmposed saLes tax using Interplanetaryrs suggested retall prlces ae

reflected on Interplanetaryrs o!fiI invol.ces. It is true that such prlcee could

lan
ce

a
at
ilrstax

taken
ate
fr;
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ultimatel-y have differed fron the flnal retail prlce at which the products were

sold. However, In such lnstaneesr the dlstrlbutor(s) coul-d have sought a

refund from Interplanetary (lf the ultinate ret,aLl prLce were lower than the

suggested retail price) with Interplanetary then obtainlng a refund frorn the

Audlt Divislon or, conversely, any addltlonaL tax due coul-d have been collected

from the retaiL customer and remitted (lf the ultimate retall price were hlgher

than the suggested retaLl prlce). Thus, calculatlon of tax upon Interplanetaryts

own suggested retall prlces per lts lnvolces was proper, especlally ln l-tght of

the lack of any other means of determinlng the retall selling prlce.

D. That regarding the other assertlons ralsed concerning the audlt and

its methodology, lt ls noted that InterpLanetary produced no evldence that

speclfic records available during the test perlod were not revlewed' or that

the test perlod lras not consented to or dld not accurately refLect the general

operation of the business. Furthermore, the Audlt Divlsionrs 37 percent error

rate' determlned as speclfied ln FLnding of Fact tt35tt, was the proper method of

deternination and proJection. InterpJ-anetary's suggested method wouLd requlre

proJection of a determlnabl-e error rate agalnst an unknown fl.gure (audited

total tax due) whlch method must be reJected. The unknown flgure ls, Ln fact,

the flgure sought to be deternLned by audlt.

E. That nelther the pl-an of arrangement, or proof of the date of lts

conflrmatlon and termlnatlon of bankruptcy proceedings, nor evl-dence of pa)tment

of the instant assessment lras produced by Interpl-anetary. Llkewlse, there le

no proof that the Audit DlvLslon was glven notice of the bankruptcy proceedlngs

or of the various changes ln corporate ldentity. One check, lndlcatlng on the

address portton that Interplanetary was a ttDebtor-in-Posseeslonrr, without more,

does not sufflce as adequate notice of the bankruptcy proceedings. In fact,



- 18-

the corporate offices remained at the sane location throughout the perlod ln

questlon and sales and use tax returns contlnued to be flled under the name of

Interplanetary through and beyond the alleged July 28, 1977 d,ate when Tradttlon

dlb/a Koscot assumed the marketing aspects of the buslness. No records or

other evldence reflecting Tradition dlb/a Koscot and not Interplanetary ae the

narketlng/selllng entlty after July 28, 1977 have been provlded. In sum, there

is insufflcient evldence to support Interplanetaryts agsertions regardlng the

bankruptcy termLnatlon date or the takeover of marketing actlvltles by Traditlon

d/b/a Koscot, or to warrant cancelling the assessment based on the Audlt

Dlvisionrs fall-ure to assert the lnstant claln ln the bankruptcy proceedlngs.

F. That sectLon 1139(a) of the Tax Law provldes' tn relevant part, aa

fol lows:

rrSec. 1139. Refunds. --  (a) In the manner provided Ln
this section the tax comisslon shal-l refund or credit any
tex, penal-ty or lnterest erroneously, il legally or unconsti-
tutlonally col-l-ected or patd if appl-lcatlon therefor shalL
be flLed with the tax connnisslon (1) ln the case of tax
pald by the appllcant to a person reguired to collect tax'
wl-thln three years after the date when the tax lras payable
by such person to the tax commlsslon as provlded ln sectlon
el-even hundred thirty-seven, or (1f) in the case of a tax'
penalty or lnterest pald by the appllcant to the tax
commlssion, withln three years after the date when such
amount was payable under thls article. Such appllcatlon
shall be in such form as the tax conrmlssion shall prescrLbe.
No refund or credit shal-l be made to any person of tax
which he collected from a customer untl-l he shall first
establLsh to the satisfactlon of the tax conrmisslon, under
such regulations ae lt luty prescrlbe, that he has repald'
such tax to the custoner.rr

G. That Interplanetaryrs refund clairn for taxes pald on the sal-e of

nultL-Level dlstributorships for the perlod Decenber l, 1970 through Novenber 30,

L972 was dated October 30, 1981 and recelved on November 6, 1981' and Ls

clearly beyond the statutory three year perlod of llnitatLon. Interplanetary

asserts l-t couLd not have known it was entltled to a refund until- the rullng of
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the Fifth Circult Court of Appeals (see Flndlng of Facttt9" ggg). Ilowever, such

dectsion was issued on Jul-y 15, 1974, yet Interplanetaryrs refund clalu waa not

fll-ed until- over seven years later. Moreover, questions regardlng the proprlety

of Interpl-anetaryrs buslness, and, specifLcal ly,  the sal-e of dlstr lbutorshlpe'

had surfaced as early as 1972. A refund claim couLd have been ftled at such

time by Interplanetary to protect its cLaln pendlng the outcome of the lltigatlon.

Interplanetary asserts Lt, and not the customer, pald the tax on the dl-stributorehlps

and thus there ls no need to refund any tax on distrlbutorships sold as a

prerequlslte to obtaLning a refund (see Finding of Fact 'r22"). Ttrls assertlon

is not supported and Ls reJected.

H. That the petl-tLon of Koscot Interpl-anetarlr Inc. is hereby denled and

the Notice of Determlnatlon and Demand dated July 31, L978 is sustalned.

Furthermore, the Audit  Div{sLonrs denlal  of  Interplanetaryrs October 31, 1981

clain for credlt  or refund ls sustalned.

DATED: Albany, New York

JUL 2 6 1984
STATE TAX COMMISSION

PRESIDENT
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