
STATE Otr' I{EI./ YORK

STATE TAX COI'IMISSION

In the Matter of the Petition :
o f

John R. Kaefer
d/b/a Jackrs Texaco i

for Redeternination of a Deficiency or Revision i
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period:
End ing  6 /30 /77 .

AFFIDAVIT OF I'AIIIilG

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over l8 years of age, and that on the
14th day of December, 1984, he served the within notice of Decision by
certified mail upon Joho R. Kaeferrd/b/a Jackrs Texaco the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid srrapper addressed as fol lows:

John R. Kaefer
d/b/a Jack's Texaco
2085 E. Oakf ield Rd.
Grand fsland, NY 74072

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postdl
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this
14th day of Decenber,  L984.

pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEtV YORK 12227

Decenber 14, 1984

Arthur R. Speaker
36-20 Bowne St.
Flushing, NY 11354

Dear Mr. Speaker:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revien an
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and nust be co.menced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lI9, State Campus
Albany, New York 12227
Phone {l (sLg) 457-2070

Very truly yours,

STATE TAX COI'MISSION

cc: Taxing Bureau's Representative



STATE OF NET'I YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition

o f

JOHN R. KABFER
DlBlA JACK'S TEXACO

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June 30, 1977.

DECISION

Petitioner, John R. IGefer d/b/a Jackrs Texaco, 2085 East Oakfleld Road,

Grand Island, New York L4072, filed a petition for revislon of a determinatlon

or for refund of sales and use taxea under Articles 28 and 29 of the Tax Law

for the period June 30, L977 GiTe No. 44477).

A smal1 clains hearing was held before Arthur Johnson, Hearing Offl.cerr at

the offices of the State Tax Connission, 65 Court Street, Buffal-o, New York, on

ApriJ. 25, 1984 at 10:45 A.M. Petitiooer appeared pro se. The Audit DivisLon

appeared by John P. Dugan, Esq. (Deborah Drryer, Esq., of counsel).

ISSUE

Whether the Audit Divlsion gave proper notification to petltioner of lts

deternination of saLes tax due.

FINDINGS OF FACT

t. Petitioner, John R. IGefer, doing business as Jack'a Texaco, operated

a gasoJ-ine servLce station l-ocated at 584 Ontario Avenue, Buffa1o, New York.

The busLness was sol-d on June 30, L977.

Z. On or about Deeember 14, 1977, petitioner compl-eted a Bulk SaLe

Questioruraire and returned i.t to the Audit Dlvlsion. Petltioaer Provided hle

hone address on the questionnaire (2085 East 0akfiel-d Road, Grand Island, New



-2-

York 14072). He also indicated that the selLing price of furnlture, fLxtures

and equipment was $6r100.00.

3. 0n January 10, L979, the Audlt Dlvislon issued a Notice of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due against petitloner coverLng

the period June 30, L977 for taxes due of $427.00, plus penalty and lnterest of

$ 1 5 2 . 4 0 ,  f o r  a  t o t a l  o f  $ 5 7 9 . 4 0 .

Said notice indlcated that the tax was due on the transfet of tanglbJ.e

personal property in a bulk sa1e.

4. In approxinately April, 1983, petitloner applled for a second nortgage

on his personal residence. A titl-e search reveaLed that the State Tax Connlssloa

had fil-ed a lrarrant for $704.55 on Decenber 17, 1980, whLch constituted a lien

upon the property. The warrant was for nonpaynent of the above notlce with

updated penalty and interest.

5.  0n May 3, 1983, pet i t ioner paid $9f8.16 (tax -  $427.00, penalty and

interest -  $491.16) to sat lsfy the warrant.

6. Petitioner fiLed a petition on lliay 12, 1983 requesting a refund of

penal-ty and interest ($491.16) on the grounds that he never received the notLce

of tax due.

The Audit DLvision took the positl.on that the tax, penalty and Lnterest

were finalJ.y and l-rrevocabJ-y fixed in that the petition was oot tinel-y flLed.

7. Petltioner argued that the Audit Division cannot J-awfuJ,J,y flLe a

lrarrant and col-lect the tax wlthout proper notlficatlon.

CONCLUSIONS OF LAW

A. That sectLoa 1L47(a)(f) of the Tax Law provides that any notlce

authorized or regulred under the provisions of ArtLcl-e 28 nay be given by

naiJ-ing the same to the person for whon lt is intended in a postpaLd envelope
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addressed to such person at the address given ln the last return flled by hln

or in any application nade by hin.

The Audit Division was aware that petitioner soJ-d the busLness ia

June, L977 and was furnished with the correct address of petltloner in the bulk

sale questionnaire filed in December, L977. The naiLing of the notice of

deternination to the buslness address on January 10, 1979 wlth knowledge of the

correct address of petitloner \ras not proper notiflcatlon. Accordiagl-yr the

notlce is cancell-ed.

B. That the petition of John R. I(aefer

the Audit DivisLon is directed to refund the

d/bla Jackrs Texaco ls graated aad

sum o f  $918 .16 .

TAX COMMISSIONSTATEDATED: AJ-bany, New York

DEC 14 1984
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