
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Seynour Kaback
Individually & as 0ff icer of Weathermatic Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
12/1" /68-2/28/7s.

AIT'IDAVIT OF IIAIIING

State of New York ]
ss . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by cert i f ied
mail upon Seymour Kaback, Individually & as Officer of lrleathennatic Corp., the
petitioner in the within proceedinS, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Seymour Kaback
Individualty & as Off icer of Weathermatic Corp.
340 E. 64rh sr.
New York, NY

and by deposit ing sane enclosed in a
post off ice under the exclusive care
Service within the State of New York.

That deponent further says that
herein and that the address set forth
of the petit ioner.

postpaid properly addressed wrapper in a
and custody of the United States Postal

the said addressee is the petitioner
on said wrapper is the last knovm address

Swor[ to before me this
6th day of January, L984.

Authorized to administer oaths



STATE Otr' NEI,/ YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Se5mour Kaback
Individually & as Officer of lrleathermatic Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 qf the Tax law for the
Per iod 12/  1 /  68-2/  28/  75.

AIT'IDAVIT OF }IAITING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Allen P. Essner, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Al len P.  Essner
Trubin, Si l lcocks, Edelnan & Ifuapp
375 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
6th day of January, 1984.

pursuant sec t ion
Authorized to administer oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, 1984

Seyaour Kaback
Individually & as 0ff icer of
340 E. 64rh sr.
New York, NY

Weathermatic Corp.

Dear  Mr.  Kaback:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the couputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
A1bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION
t

Petit ioner' s Repre\ntative
Al len P.  Essner  \
Trubin, Si l lcocks, Ehelman & Ifuapp
375 Park Ave.
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on

o f
SEYMOUR KABACK :

Indivldually and as Offlcer of
Weathermatlc Corp. :

for Revlslon of a Det,erminatlon or for Refund :
of Sales and Use Taxes under ArtLcles 28 and
29 of Ehe Tax Law for the Period December 1, l
1968 through February 28, L975.

DECISION

Petitioner, Selmour Kaback, lndlvldualLy and as offlcer of Weathematic

Corp.,  340 E. 64th Street,  New Yorkr New York, f l l -ed a pet l t lon for revisLon of

a determlnati.on or for refund of sales and uee taxes under Artlcles 28 and 29

of the Tax Law for the perlod December l, 1968 through February 28, 1975 (ffle

N o .  2 0 6 5 0 ) .

A fornal hearing was held before David Evans, Hearing Officer, at the

offices of the State Tax Conmlssion, Two World Trade Center, New York, New

York, on Septenber 17, 1979 at 2200 P.U. Petitloner appeared by Trubln,

Sl l lcocks, Edel-man & Knappr Esqs. (Al len P. Esener,  Esq.,  of  counsel-) .  The

Audit DivLsion appeared by Ra1-ph J. Vecchio, Esq. (W1111am Fox, Esq., of

counsel) .

ISSUES

I. Wtrether petitioner, Seymour Kaback, Ls Liable as a responsLble offlcer

pursuant to sectlon 1131(1) of the Tax Law for sales and uee taxes due from

Weathermatlc Corp. for the period December l, 1968 through Februaty 28, L975.

II. Whether the notLces of determinatlon and denand for paynent of salee

and use taxes due were tlnely issued against petltioner, Seymour Kaback.
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FINDINGS OF FACT

1. 0n June 14, L976, the Audlt Division issued a Notice of Determinatlon

and Demand for Paynent of Sales and Use Taxes Due (Notlce 1f9O,758'999) agalnst

rrWeathermatlc Corp., 24-0L Brooklyn-Queens Expresswayr Woodeide, New York

LL377, Seynour Kamback (slc), Marvln Blrnbaum, Paul Borodln' Jay Laudesman'

David Wlnkler and Maxlne EngeJ-, IndlvldualLy and as Offlcerett for the perlod

December ln 1968 through Septenber 30, L970, in the anount of $41161.1.79, wlth

pena l ty  and in te res t  o f  $33,611.47 ,  fox  a  to ta l  o f  $75r223.26 .  The no t lce

stated that rrAn audit of your recorde reveals that there ls addltional use and

sales tax due. Offlcerst ltab1llty J.s determlned ln accordanee wlth the

provlslons of Sect lons 1131 and 1133 of the Tax Law.r l

2. On June 14, L976, the Audlt DLvlslon lseued a Notlce of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due (Notlce /190,759,000) agaLnst

ffl'leathermatlc Corp ., 24-Ol Brooklyn-Queens Expresswayr Woodslde, New York

1L377, Seymour Kamback (stc), Albert J. Eisenberg, Paul BorodLn, DavLd !ilLnkLer,

Maxine Engel and Nina Levine, Indivldually and as Officers" for the period

october 1, 1970 through February 28, L975, in the anount of $13,876.54, wlth

pena l ty  and ln te res t  o f  $8 ,Ol l  .82 ,  fo t  a  to ta l  o f  $21,888.36 .

3. I'Ieathermatlc Corp. tlnely flled a protest with respect to the above

mentloned notices of determinatl-on by l{endorff, Mandell & Co., accountants and

audltors. Slnce t{eathernatic Corp. falled to perfect Lts petltion, a default

decislon was entered agalnst lt on Auguet 11, L978.

4. On November l, L977, the tax Appeals Bureau sent a letter addressed to

Seymour l(aback, 340 East 64th Street, New York, New York, advlslng hin that a

pre-hearlng conference regardlng hts LlablJ.lty indivldually and ae an officer

of tleathermatic Corp. would be held at the Queens Distrlct Offlce of the
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Departnent of Taxatlon and FLnance on Novenbet 22, L977 at 10:00 A.!t.r affordLng

him an opportunlty to resolve the dlsagreement nlthout the need for a hearlng.

5. The pet i t ioner,  by hls attorney, Al len P. Essner,  Esq.,  appeared at

the pre-hearing conference on Novembet 22, L977. The lssue could trot be

resolved and was returned to the formal hearlng unlt.

6. On June 1, 1978, the Tax Appeal-s Bureau received a perfected Petltlon

lrith respect to the alleged Llabllity of petitloner, Seymour lGback' as an

offlcer of I' leathermatlc Corp. for saLes taxes due from sald corporatlon under

NotLce Numbers 90,758,999 and 90,759,000. On August 2, L978, an anslter to the

perfected petition was mailed to the petitioner, Seymour Kaback.

7. On Decembet 20, 1978, the Audlt DlvLslon lssued two notices of asaessment

revlew (Form AU-16.6) addressed to "Se5ruour Kamback, offlcer of l{eathermatlc

Corp.,  340 E. 64th Street,  New York, New York, the f l rst  revlsing asaeaament

t fg017581000 from $21,888.36 amount assessed, to adjusted tax due $1 1235.25,

adjusced penalty and/or interest $1,180.64, for a total  of  $21415.89 now due,

for the period October 1, 1970 through July 21, L97L3 the second, revlsl.ng

assessment / /190,758,999 fron $75,223.26 amount assegged, to adjusted tax due

$18 '849.69 ,  ad jus ted  pena l ty  and/or  in te res t ,  $2L,4O7.66,  fo r  a  to ta l  o f

$401257.35 now due. It is to be noted that petltlonerts name, Seynour Kaback,

was spel-Led 'rKambackrr. The assessment Notl.ce Number 9017581000 should have

b e e n  9 0 , 7 5 9 , 0 0 0 .

8. Petitioner testlfLed that he never recelved any notlce wlth respect to

any liablIity as an officer of l,Ieathermatlc Corp. prlor to the notice dated

November I ,  L977.

9. The petitioner concedes that he waa a responsible offlcer of Weatheruatlc

Corp. untlL JuLy 27, 197I. Petltioner resigned as an offlcer of Weathernatlc
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Corp. on or about August 1, 1971 and thereafter had no associatlon ltlth Weathermatlc

Corp .

10. No evidence was offered that petltioner executed a conaent to extend

the perlod of llnitation for assesament of sales and use taxes or that the

returns of the Weathermatic Corp. were late flled for the perl.od of petLtLoner's

aesoclation wlth the corporatlon.

CONCLUSIONS OF LAI{

A. That under sectlon 1133(a) of the Tax Law, every person reguired to

collect any tax i.nposed by thls artlcle shall be personal.ly llable for the tax

imposed, col lected or requlred to be col lected. Under sect lon 1131(1) t t (p)ereons

requlred to collect taxrr sha11 include any officer or employee of a corporatLon

who as such officer or enployee is under a duty to act for such corporatlon ln

conplyLng nith any requlrement of thls articl-e.

B. Thatr accordlngly, petitioner naa a person requlred to col-lect tax

pursuant to sect, ions 1131(l)  and 1133(a) of the Tax Law for the period December 1,

1968 to  August  1 ,  1971 on ly .

C, That no assessment of additional tax ehall be made after the expiratlon

of more than three years from the date of the fll lng of a return unlees a

taxpayer has consented in wrltlng that such perlod be extended. Tax Law

sect lons  1147(b)  and (c ) .

D. That the notlces of deternlnatlon and demand issued agalnst petitlooer

for the period December 1, 1968 to August 1, 1971 were not t imely lssued

pursuant to sectlon LL47 (b) of the Tax Law.

E. Ttrat ln accordance wlth ConclusLons of Law ttBtt and ttDtt above, the

notices of determlnatlon and demand for palment of sales and use taxes due



issued June 14, L976 axe nodlfled

therefrom.
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insofar as the petltloner shaLl- be deleted

F. That the petitlon of Seymour Kaback ls granted.

DATED: Albany, New York STATE TAX COMMISSION

JAN O 6 1984
-d ' td M^-
PRESIDEI{T
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