
STAIE 0F I,IEhI YORK

STATE TAX COIO'ISSION

In the ltatter of the petition

o f
Joe Bal l  Sanitat ion Service, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period tz l t /79 -  8131182.

That deponent further says that the
herein aad that the address set forth on
of the petitioner.

AtrTIDAVIT OF I'AIf,INC

State of New York ]
a s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an erployee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of December, 1984, he eerved the within notice of Decision by
certified mail upon Joe Ball Sanitation Service, Inc., the petLtioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joe Bal l  Sanitat ion Service, fnc.
4035 Milestr ip Rd.
B1asdell, NY l42lg

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

said addressee is the petitioner
said wrapper is the last known address

Sworn to before me this
14th day of December, 1984.

r ized to inister oaths
pursuant to Tax f,aw sect ion 174



STATE OF NE!{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bal l  Sanitat ion Service, Inc. AtrT'IDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
urnder Article 28 & 29 of the Tax Law for the
Per iod  12 / r l79  -  8 /31 /82 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comissioa, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within notice of Decisioa by
certified mail upon James Kelly, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

James Kelly
Wil l iams, Stevens, McCarvi l le & Fr izzel l
1920 L|berty Bank BIdg.
Buffalo, NY 14202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of December, 7984.

pursuant to
ster oaths
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1984

Joe Bal l  Sanitat ion Service, Inc.
4035 Milestr ip Rd.
Blasdel ln NY 142L9

Gentlemen:

Please take notice of the Decision of the State Tax Counission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) tf38 of the Tax Law, a proceeding in court to review atr
adverse decision by the State Tax Comnission nay be instituted only uader
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Couoty, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refuad allowed in accordance
with this decision nay be addressed to:

l[YS Dept. Taxation and Finance
f,aw Bureau - f,itigation Unit
Building /19, State Canpus
Albany, New York 12227
Phonb ll (518) 457-2070

Very truly yours,

STATE TAX COIO{ISSION

cc: Pet i t ioner 's Representat ive
James Kelly
Williams, Stevens, McCarville & FrizzeLL
1920 f,iberty Bank BIdg.
Buffalo, NY 14202
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

JoE BAIJ SAI'IITATIoN SER.VICE, SC.

for Revl-sion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 atd 29
of the ?ar Law for the Period December 1, 7979
through August 31, 1982.

DECISION

Petitioner, Joe BalL SanltatLon Service, Inc. r 4035 Mllestrlp Road,

Blasde11, New York 14219, filed a petltlon for revislon of a deternlnation or

for refund of saLes and use taxes under Artl.cl-es 28 and 29 of the Tar Law for

the period Decenber 1, 1979 t};rrough August 31, 1982 (Flle No. 41064).

A fornaL hearing was held before Dennis M. Galllher, Heariag Officer, at

the offices of the State Tax ComnLsslon, General Donovan State Offlce BuiJ-dlng,

125 ltlaln Street, Buffalo, New York, on April 26, 1984 at 2245 P.ll., with al-l

briefs to be subnLtted by June 14, f984. Petitioner appeared by WllJ-l.ame,

Stevens, McCarvilLe & FxtzzeLl, P.C. (Janes Kelly, Esq., of counseL). The

Audit Divlsi-on appeared by John P. Dugan, Esq. (Deborah DnSrer, Beq., of counseL).

ISSUE

tlhether a dunplng charge, which is separately stated on petLtionertg

invoiees to its customers, is an element of the cost of provlding a refuse

renoval service and thus properly includlble in taxabJ-e receipts.

FINDINGS OF FACT

l. 0n l"larch 11, 1983, as the result of a field audit, the Audlt Division

issued a Notice of Deternination and Deuand for Paynent of Sales and Use Taxee

Due against petitioner, Joe Ball Sanitatl-on Service, Inc., in the anount of



-2-

$49,801.02 for the period Decenber 1, 1979 through August 3l' 1982, plue einpJ.e

Laterest.

2. Petitioner ls engaged ln the businese of providing refuse removal

services to commercial and resldential customers. The tax at lsgue herein

relates onJ-y to services rendered to petltionerrs cornmerclal customera. PrLor

to February, 1980, petltiotrer charged its custoners a fLat rate pJ-us sales t€rx.

In February, 1980, petLtioner began separately stating on lts involcee to

conmercial customera an amount for dunplng fees and an anount for hauJ-iag the

refuse contalners. Petitioner col-Lected sales tax on the hauling fee portion

of the b111, but not on the dumplng fee.

3. Petitioner hauls its custonerst refuse to landfllls, where a dunplng

fee is charged based upon the nrrmber of (cubic) yards of refuse dunped. It ls

this dunping charge whlch petLtloner pasaea al-ong to lts cuatomers and which ts

reflected as a dumping fee on the invoices.

4. The Audit Divlsion asserta that the dunping fees were experaea incurred

by petltioner in naking sal-es of refuse removal servLces aod, thus, were

properJ-y subject to tax. Petltioner nalntalns that the dunplng fees were uot

expenaea of doing business, but rather that it was actLng, more or l-ess, as a

conduit for col-l-ectlon of the durnping charge for the LandfiLls. Petltiooer

argues that if its customers took thelr own refuse contalnera to the dunpt

there would be no tax on the dumplng feee.

5. Petitioner'g former president, Joseph BaJ.l, Jr., and lts former offlee

manager, WilLlan Force, expJ-ained that the petltioner changed tts blJ.llng

nethod following a previous sales tax audit durl.ng which the auditor oral-J.y

advlsed petitioner that if the dunping fees were eeparately atated on the

lnvolces, such fees woul-d not be subject to tax.



-3-

CONCLUSIONS OF I,AW

A. That section 1105(c)(5) of the Tax Law provides, ioter E!!g, for a tax

on the receipts from sales of the servlce of maintaining, servLcLng or repalrLng

real property, property or l-and. According to 20 NYCRR 527.7G)(1), such

services include trash and garbage removal. Section 1101(b)(3) deflnes the

term "recelpt" to lnclude "the charge for any servl.ce taxabLe uader thls

art ic l -e. . .  without any deduct ion for expens€s.. ." .  Under 20 NYCRR 526.5(e)r

"[a]11 expenses.. . incurred by a vendor tnnaking a sale, regardless of thelr

taxable status and regardless of whether they are bll-Led to a custoner are aot

deduct ible fron the receLpts."

B. That the dunping fee paLd by petttioner to the Landfil-l-s is an exPense

which is incurred by petitioner in provtding its refuse removal service. Such

service includes both hauLtng 4 disposal- of the refuse. I{trtLe fees for use

of a landfl11 facility are not taxabLe to the user, such fees, when passed

along to customers by the user, become part of the expense iacurred by the user

and the regulations clearl-y 6tate that such expenses may not be deducted from

receipts regardless of whether or not such expenses are taxabl-e to the direct

user. Therefore, the dunping fees were subject to sales tax notwithstandLag

the fact that such fees erere separateJ-y stated on petltioner's lnvoices (l'tatter

of Richard C. PenfoLd dlb/a C.I .D. Refuse Servlce, State Tax Conn.,  t fey 25,

1984) .



C. That the petition of Joe BaLL

the Notice of Determination and Denand

lssued March 11, 1983 ts sustaLned.

DATED: Albany, New York

DEC 14 1984

Sanltation Servl.ce, Inc. ls denled and

for Paynent of Sal-es and Use Taxes Due

STATE TAJ( COMI.fiSSION

PRESIDENT
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