
STATE 0F NEht YoRK

STATE TAX COMMISSION

In the Matter of the Petition
of

Peter T. Jensen

for Redeternination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod L2/1/73 -  2129/76.

AIT'IDAVIT OF MAIIING

State of New York I
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
certified mail upon Peter T. Jensen, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Peter T. Jensen
401  E .  68 rh  s t .
New York, NY 10021

ancl by depositing sarne enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
21st day of September, 1984.

that the said addressee is the petitioner
forth on said wrapper is the last known address

rized to a
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YQRK 12227

September 21, 7984

Peter T. Jensen
401 E.  68rh St .
New York, NY 10021

Dear Mr. Jensen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be comnenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inguiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc: Taxing Bureauts Representative



STATE OF NE!.I YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

of

PETER T. JENSEN

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period December I'
1973 through February 29' L976.

1. Pet i t loner,  Peter T. Jensen, operated a

euch ltens as neltspapers' nagazlnesr clgarettest

DECISION

stationery store whlch sold

cards and candy. PetltLoner

PetLt loner,  Peter T. Jensen, 401 East 68th Street,  New York, New York

10021, f i led a pet i t ion for revlslon of a determlnat ion or for refund of salee

and use taxes under Articl-es 28 and 29 of the Tax Law for the perLod December 1,

1973 through February 29'  L976 (Fi le No. 38909).

A small- claims hearing was held before Arthur Johnsonr Ilearlng Officerr at

the offices of the State Tax Cormnlsslon, I\vo World Trade Centerr New Yorkr New

York, on January 25, L984 at l :15 P.M. Pet i t loner appeared pro se. The Audlt

Dlvislon appeared by John P. Dugan, Esq. (lterbert Kamrass, Esq., of counsel).

ISSUES

I. Wtrether the Audit DLvision properly estimated petltlonerrs tax llablllty

on the basls of external indlces.

II. Wtrether the Audlt Divisionrs assessment of addltlonal taxes due was

barred by the Statute of Limitations.

. III. Whether the penalty and that portion of interest exceedlng the nlni.mum

statutory rate asserted agalnst petLtloner should be cancelled.

FINDINGS OF FACT
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began buslness operatlons on December 1., 1973 and operated ae a sole ProprletorshLp

until March L, 1976 at whlch tlme he formed J & P Stationery Corp.

The store was located at 884 lst Avenue, New York, New York.

2. On Januarl 10, 1979, J & P Statlonery Corp. sold the buslness to

Thomas OtDrlscoll. The bulk sale of the buslness asaets initiated an audit of

J & Pts books and records. Ttre examination revealed that J & P had not flled any

sales tax returns and that there were no books and records for audlt. The AudLt

Divislon estimated taxes due based on sal-es reported by Ur. OrDrlscoll for the

periods ending August 31, 1979 and November 30, L979. J & P agreed to the

liabll-ity and the taxes due were paid from escrow funds

3. Petltioner, by l-et,ter dated November 25, 1981' advised the Audit

Divlsl.on that he conducted buslness under the name Peter Jengen Statlonery at

the same location as J & P StatLonery Corp. durl-ng the perlod December 1' L973

to February 29, L976. Petitloner lndlcated that no sales taxea were paid for

thls period and he wanted to fulfll l his sales tax obllgatlons.

4. On June 10, 1982, the Audlt Dlvislon issued a Notice of DeterminatLon

and Demand for Payment of Sales and Use Taxes Due against petitloner coverLng

the perlod December 1, 1973 through February 29, Lg76 for taxes due of $11088.00,

plus penalty and lnterest of  $1 ,2L0.24, for a total  of  $2,298.24. Sald not ice

indicated, in part, that the taxes due had been determlned ln accordance with

section 1138 of the Tax Law and were based on an audlt of petitlonerfs books

and records.

Petitioner did not ualntain books and records for the buslness operatton

nor did he file any sales tax returns. Therefore, the Audit Divlslon estlmated

the taxes due on the same basis as the taxes had been determlned agalnst J & P

Stationery Corp. (Flnding of Fact "2"). Ilorever, the Audlt Dlvislon reduced
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taxes due by one-third ln each year under audit on the aseumptlon that petltloner

increased the buslness activity fron the date of lnceptlon.

5. Petitl-oner did not regl.ster with the Departnent of Taxatlon and

Finance ag a vendor for sales tax purposes.

6. Petltloner argued that the aasessment was barred by the statute of

Llni tat ions.

Notlrithstanding the foregolng, petltioner argued the notlce ltas defectlve

because lt stated that the taxes due were based on an audlt when no such audlt

was conducted. In addttlone pet!-tloner eook the posltlon that. Lt was inproper

to lmpose penalty and lnterest.

CONCLUSIONS OF I,AW

A. Ttrat, section 1f38(a) of the Tax Law provides, in pertinent Part' that

if a return is not filed or lf a return when flled is l-ncorrect or lnsufflcient,

the amount of tax due sha11 be determlned fron such Lnformatlon as may be

avalLable. If necessary, the tax may be estlmated on the basls of external

lndlces.

Petitioner falled to fll-e sales tax returns for the entlre perl.od under

review and moreover, falled to malntaln books and records as regulred by sectlon

1135 of rhe Tax Law. Accordlngly, the Audlt Dlvlslon properly determined

petitionerts llablllty pursuant to sectlon f138(a) of the Tax taw.

B. That sectlon 1147(b) of the Tax Law provldes that no assesgment of

addlttonal tax shall be made after the expiratlon of more than three years from

the date of the fll ing of a return; provlded, however, that where no return has

been flled as provided by Law the tax may be assessed at any tlme. Since

petitloner falled to fl1e any sales tax returns, the aaseasment was tlmeLy.

C. That sectlon 1145(a) (1) (1) of the Tax Law authorizes the lnpositlon of

penalty and lnterest for failure to file a return or to payover any tax when
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due. Subparagraph (1i)  of  sect ion 1145(a)(1) provldes for the remlsslon of

penal-ty and that portlon of lnterest that exceeds the ml.nlnrlm statutory rate if

the Tax Comlssion determines that the failure or de1-ay wae due to reasonable

cause and not due to willful neglect.

Petitloner falled to register with the Department of Taxatlon and

Fl-nance as requlred by sectlon 1134 of the Tax Law; he did not maintaln books

and records or flle any sales tax returns. Accordinglyr the Audit DLvlslon

properly lmposed penalty and interest.

D. That the petition of Peter T. Jensen ls denied and the Notlce of

Determination and Demand for Paynent of Sales and Use Taxes Due lesued June 10'

1982 ls sustalned.

DATED: Albanyr New York

sEP 2 1 1984
STATE TAX COMMISSION

z--P-oo\v\.ea) QJ"-
PRESIDENT



P b13  l ,ba  bbu

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED
NOT FOR INIERNATIONAL MAIL

(See Reverse)

R€turn receipt showing to whom,
Oale, and Address of Delivery


