
STATE OF NEt{ YORK

STA1T TN( COMMISSION

fn the Matter of the Petition
o f

H. G. Jensen :
Officer of Kiamesha Comnunications Corp.

:
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the period
3/ r /78  -  LL /30 /7e .  .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of November, 1984.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that be is an eryloyee
of the State Tax Comnission, that he is over 18 years of age, and that on the
9th day of Novernber, 1984, he served the within notice of Decision by certified
mail upon H. G. Jensen, 0fficer of Kianesha Comnunications Corp., the petitioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

H. G. Jensen
0fficer of Kiamesha Comunications Corp.
3932 Highland Avenue
Skaneateles, NY 13152

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

AIT'IDAVIT OF MAIIING

that the said addressee is the petitioner
forth on said wrapper is the last knonn address

Authorized to a nister oaths
pursuant to Ta:i Law sect ion 174



STATE OF NEW YORK

STAIE TAX COMITISSION

In the Matter of the
of

H. G. Jensen
Officer of Kiamesha Comuaications Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  3 / I / 7 8  -  L t / 3 0 / 7 9 .

AIT'IDAVIT OF I{AIf,ING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Jobn M. Shannon, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John M. Shannon
Milford & Lynch
2- Fennel l  St.
Skaneateles, NY 73L520047

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
9th day of November, 1984.

r ized to ster oaths
Law sect ion 174pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Novenber 9, 1984

H. G. Jensen
Officer of Kianesha Connunications Corp.
3932 Hi,ghland Avenue
Skaneateles, NY 13152

Dear t l r .  Jensen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revielr an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rul-es, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

fnguiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Uait
Building /f9, State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STAIE TAX CO}IMISSION

cc: Pet i t ionerts Representat ive
John M. Shannon
Milford & lynch
2- Fennel l  St.
Skaneateles, NY
Taxing Bureaurs

131520047
Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltions

of

H.G.  JENSEN,
Officer of Kiamesha Comunicatlons

for Revision of Determinations or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period March 1,
through November 30, L979.

t o

DECISION
Corp.

Refunds
28 and

L978

Petitloner, H.G. Jensen, Officer of Kiamesha Conrmunlcations Corp., 3932

lllghland Avenue, Skaneat,eles, New York, 13152, flled petitions for revlsion of

determlnations or for refunds of sales and use taxea under Articles 28 and, 29

of the Tax Law for the perlod ll,arch l, 1978 through November 30r 1979 (File No.

44499).

A snall claims hearing was held before Arthur Brayr Hearing Officer, at

the off ices of the State Tax Comission, 333 East t lashington Street,  Syracuse,

New York, on Februarl  3,  1984 at 9:15 A.M., wlth addlt ional docuuents to be

submltted on or before February 10, L984. Petttloner appeared by Mllford &

Lynch (John M. Shannon, Esq. r of counsel). The Audlt Dlvislon appeared by

John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether tLnely petLtions were flled challenglng the assessments for

the period March l, 1978 through Novenber 30, 1978 and December l, 1978 through

November 30, 1979.

II. Wtrether petitioner rras a person required to collect and pay over sal-es

taxes on behalf of Kl.anesha Conmunicatlons Corp. d/b/a Southern New York



Publlshers wlthin the meaning

Tax Law during the periods at

-2 -

and Lntent of sect ions 1131(1) and f133(a) of the

issue herein.

FINDINGS OF FACT

. 1. The Audlt Dlvision lssued a Notlce and Demand for Palment of Sales and

Use Taxes Due dated March 20, 1981 to pet i t ioner,  I I .G. Jensen' as an offLcer of

Klamesha Cornnunicatlons Corp. doing business as Southern New York Publ-lshers.

The Notice assessed sales and use taxes for the period March I' 1978 through

November 30, 1978 in the anount of $3,092.98 plus penalty of $773.23 and

interest of  $935.67 for a total  amount due of $4'801.88. The Notice stated

that petLtioner lras personally Liable as an officer for the sales and use taxes

due from Kiamesha Conmunications Corp.

2. The Audlt Diviston issued a Notl-ce of Determlnation and Deuand for

Payment of Sales and Use Taxes Due dated March 20, 1981 to H.G. Jensen as an

Officer of Klamesha Co'r'municatlons Corp. doing buslness as Southern New York

Publlshers. The Notice assessed sales and use taxes for the period December 1r

1978 through Novenber 30, L979 in the amount of $6,063.48 plus penalty of

$500.2I an.d interest of  $222.24 for a total  amount due of $6,785.93. The

Notlce stated that pet l t ioner was personal ly l iable as an off icer for the sales

and use taxes due from Klamesha Connnunicatlons Corp.

3. New York State and Local Sales and Use Tax Returns ltere fiLed on

behalf of Southern New York Publi.shers for the perlods March 1, 1978 through

May 31, 1978, June 1, L978 through August 31, 1978 and September 1, L978

through November 30, 1978. No sal-es tax was remitted with the returns al-though

sales tax nas reported to be due. Petitloner slgned the return for the period

ended Novenber 30, 1978 and listed his title as president. Other indlviduaLs
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signed the returns for the perlods March l, 1978 through May 31, 1978 and

June 1, 1978 through August 31, 1978.

4. New York State Sal-es and Use Tax Returns were not flled for the

quarterly period ended February 28, 1979 through the perlod ended November 30r

L979.

5. Prior to the perlods in issue petitioner was the nanager of Southern

New York Publlshers. This company had its headquarters ln Ohlo. The ownere of

Southern New York Publlshers lrere lnterested in selllng thls firn.

6. Prlor to November or Decenber of L977 petltioner uet a l,Ir. Schal-k and

a Mr. Broderlck who, with petltloner, decided to purchase Southern New York

Publlshers. Thereafter, ln or about November or December of L977 petLtioner,

Mr. Schal-k and l,Ir. Broderick forned Klamesha CorpnunlcatLons Corp. (rtKiamesharr)

doing business as Southern New York Publlshers. Upon fornlng KLamesha, Petltloner

held the title of presldent, Mr. Schalk held the titl-e of vlce-presldent and

secretary and Mr. Broderick was the treasurer.

7. Klamesha nas a corporatlon which publlshed shopplng guldes and weekly

newapapers. Kiamesha also engaged ln t'Job prlntingrf.

8. As president, petitioner was actlve in aLL of the dally operatlons of

Klamesha. Petitloner had the authorlty to slgn checks and would do go on

occasion. However, ln the normal course of buslness petitioner dld not 81gn

checks.

9. In or about the last few days of March, 1978 petltloner left Kianesha

to become the general. manager of Lake Side Prlntlng. Concomlt,ant with the

assumptlon of the new positlon, he moved to Canpbell Hallr New York. It was

agreed at this tlne that Mr. Broderick would assume the daily management of
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Klameeha. Petitioner dld not discuss the dlsposal of his lnterest in Kiamesha

at this t ine.

10. Petltl.oner left Kianesha because he dld not llke the area where

Kiamesha was located and because he felt he had greater career opportunltles

wlth Lake Side Printlng.

11. Pet l t ioner test i f led that af ter he Left  Kianesha he was no longer

lnvolved ln Kiameshars daLl-y activities and that hls main concern ltas that of a

stockholder. Thls portlon of petltlonerfs testlmony ls not found convlnclng ln

vlew of the fact that he signed the return for the perlod ended Novenber 30t

r978.

12. Petltlonerts request to see the incomer sales and expense recorda wag

not honored after he went to work for Lake Side Printlng.

13. Whlle petitloner nas reslding at Campbell Hal-l, New York, employees of

Kiamesha would telephone petltloner and tell hln the state of Klameshars

buelness affalrs. Through these conversations petitloner reallzed that Klamesha

was havl.ng difficulties and that he should reslgn.

L4. 0n or about July 31, 1979 petLt loner 6ent a let ter to Messrs. Broderlck

and Schalk advising then that, effective JuJ-y 31, L979, he was resigning ae

president of Ktamesha and that he would no longer be responslble for any of

Kiameshats actLvitles. In addition, petitioner specifi.cally requested, in

part, that his name be removed fron all corporate checklng accounts.

15. Sonetlme durlng 1979 or 1980 the premlses of Kianesha were danaged by

a flre and subsequently lt ceased operating. There has been neither a fotmaL

accounting nor a settl-ing of business affairs between petltioner and Messrs.

Broderick and Schalk. In addltlon there has never been a settlement of accounts

with credltors.
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16. In Mayr 1982 a Mr. Osterhout, who was an employee of the Audit Divlslonr

advised petitioner, ln person, that petltioner was llable for sales and use

taxes due from Kiamesha. Mr. osterhout did not leave any paPers with petitioner

nor explain how the amount of the llability was determined.

L7. In a letter postmarked }lay 24r 1982 petltloner recelved the notices

mentloned in Findings of Fact rrltt and tt2tt. 0n July 27; 1982 separate petltlons'

chal-lenging each of the notlces ln lssue' were received by the Tax Appeals

Bureau.

CONCLUSIONS OF LAI.I

A. That section 1f38(a) (1) provides, in Patt.' that the determlnatlon that

tax is due shall become flnally and lrrevocably fixed unless the person against

whom tax is assessed requests a hearing wlthin nlnety days after the person ls

glven notice of the deternlnatlon. In vlew of Flndlng of Fact t'L7t', it is

clear that petitioner filed tlmely petitions challenging the determlnatlon that

tax was due for the period l{arch 1, L978 t'htough November 30r 1978 and December 1'

1978 through November 30'  L979.

B. Thatr in general, section 1133(a) of the Tax Law lnposes upon any

person required to collect tax inposed by Article 28 of the Tax Lawl pereonal

liabllity for the tax imposed, collected, or requLred to be collected' Sectlon

ll3l(l) of the Tax Law defines petsons regulred to collect tax to Lnclude'

among others, corporate officers and employees who are under a duty to act for

such corporation ln conplying with the requirements of ArtlcLe 28'

C. That the determination of whether an individual ls a Persoo or officer

under a duty to act for the corporation ls based uPon the facts presented

(Vogel v. New york State Departnent of Taxatlon and Finance, 98 Mlsc.2d' 222).

The relevant factors lnclude, but are not llmlted to: the indlvidualrs dally
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involvement in the corporation; the lndivldualrs participation and involvement

in the financlal affalrs of the corporation; the lndividual who prepared and

signed the sales and use tax returns; the lndlvl-dual-fs authorlty to draft

checks on the firmrs bank account; and, in the case of a closely-held corporation'

the individualrs knowledge of the affairs of the flrm and benefits fron the

f i rmts prof i ts ( tLt t" t  
" t  

n U"rt  C.t t t ,  State Tax ComLsgion, September 5'  1980).

D. That petitioner is found to be a person under a duty to collect saleg

and use taxes for Kiamesha for the period March 1r 1978 through JuJ-y 31r L979.

This determlnatlon is based upon the facts that petltioner remained an offlcer

of Kiamesha during the perl-od; that petitioner had authorlty to draft checke on

the flrmrs checking account; that petitioner remained knowl-edgeable about

Kiameshats affairs ttrrough conversatlons wlth Klameshars employees; and that,

in view of petitionerrs having signed the return for the perlod ended November 30'

L978, he clearly remained involved wlth Kiameshare obligation to remit New York

State sales and use taxes after he went to work for Lake Slde Printing.

E. That petitioner was not a person under a duty to collect sales and use

taxes for Klamesha for the period August 1, 1979 through November 30' L979.

Thi.s conclusion is based upon the fact that during this perlod petltloner dld

not have any Lnvolvement wlth Kiameshars business affalrs other than that of a

stockhoLder.

F. That the pet l t ion f i l -ed for the assessment perlod March 1, 1978 le

denied and the Notice and Demand for Paynent of Sales and Use Taxes Due ls

sustained. The petitlon flled for the assessment period December 1' L978

through November 30, 1979 is granted to the extent indicated ln Conclusion of

Law |tErt and the Audit Divislon ls directed to reduce the assessment by the



amount, of the sales and use

through November 30, L979.

DATED: Albany, New York

N0v 0 e 1984

-7 -

taxes assessed for the period August 1, L979

The pet l t ion is,  ln aLl other respects, denied.

STATE TN( COMMISSION

PRESIDENT
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BECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

(See Reverse)

P b53  1 ,h6  6  ?1

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See ReYerse)
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