
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Jacques

Matter of the
of

Francais Rare

Petit ion

Vio1ins,  Inc. AFFIDAVIT OF }IAIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod L2l I /75 -  tL /30/78.

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober, 1984, he served the within notice of Decision by cert i f ied
mail upon Jacques Francais Rare Violins, fnc. the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jacques Francais Rare Viol ins, fnc.
140 t4/. 57th St.
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before me this
5th day of October, 1984.

pursuant to Tax



STATE 0F NEhI YORK

STATE TAX COUMISSION

In the Matter

Jacques Francais

of the Petition
o f
Rare  V io l ins ,  Inc . AITIDAVIT OF I'IAIf,II{G

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 72/7/75 -  71/30/78.

State of New York ]

county of Albany l 
t" ' '

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
5th day of 0ctober, 1984, he served the within notice of Decision by cert i f ied
mail upon Michael A. Varet, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Michael A. Varet
Milgrim, Thomajan, Jacobs & lee
405 lexington Ave.
New York, NY 10174

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
5th day of  October ,  1984.

pursuant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

October  5,  1984

Jacques Francais Rare Violins, Inc.
140 I{I. 57rh sr.
New York, NY 10019

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany ConntV, within 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Campus
Albany,'New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petit ioner' s Representative
Michael A. Varet
Milgrim, Thomajan, Jacobs & Lee
405 lexington Ave.
New York, NY 10174
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petit ion

o f

JACQUES FRANCATS RARE VroLrNS, rNC.

for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period December l, 1975
through November 30, 1978.

DECISION

Peti t loner,  Jacques FrancaLs Rare Vlol ins, Inc.,  140 West 57th Street,  New

York, New York 10019, fil.ed a petiti.on for revlslon of a determlnation or for

refund of sales and use taxes under Articles 28 and 29 of. the Tax Law for the

perlod December 1, 1975 through Novenber 30, 1978 (f l le No. 28767).

A fornal hearing was held before Danlel J. Ranal-li, Hearlng Offlcer, at

the offices of the State Tax Conrmission, lbo Worl-d Trade Center, New York, New

York, on December 6, 1983 at 9:15 A.M., with al l  br iefs to be subnl. t ted by

March 29, 1984. Petltioner appeared by MIJ-grim, ThomaJan, Jacobs & Lee, Esqs.

(!,llchael A. Varet, Esq., of counseL). The Audit Dlvlsion appeared by John P.

Dugan, Esq. (Kevin A. Cahl l l ,  Esg.r of  counsel) .

ISSUE

I'lhether certaln of

subJect ing the receipts

petitionerrs sales took place ln New York State thereby

therefrom to New York sal-es tax.

FINDINGS OF FACT

1. 0n December 19, 1979, as the result  of  a f ie ld audltr  the Audlt

Division issued a Notice of Determinatlon and Denand For Paynent of Sales and

Use Taxes Due agalnst petltioner, Jacques Francais Rare Violins, Inc., in the

amount  o f  $651721.80  pLus  ln te res t  o f  $13,461.86  fo t  a  to ta l  due o f  $79r183.66
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for the period December 1, 1975 through November 30, 1978. 0n January 3' 1979,

petLtioner, by its president, had executed a consent extending the perJ.od of

llnltation for assessment of sal-es and use taxes due for the period December lt

1975 through Novenber 30, 1978 to December 19, L979.

2. Petltloner, a corporation wlth a place of business in New York Cityr

has been engaged for 30 years ln the business of selLing rare vlollns, cellos,

vLol-as and bows to a worldwide cllentele. Petttlonerrs instruments and bolts

are extrenely fragil-e and sensitive to temperature and moisture and, therefore,

regulre careful handllng durlng transportatlon. For this reason lt ls unusual

for such instruments and bows to be shipped by comon carrier. Petitloner

developed a procedure wherebyr ln the naJority of lts out-of-state aales'

petltlonerrs presldent, Jacques Francals, or hls employeer personaLly delLvered

the tnst,rument or bow to the nonresldent customer at the alrpott as the

customer was about to depart on a fJ-ight to an out-of-state destination. In

each lnstance, delivery was made to the customer at the last poLnt at the

airport beyond which peraona not holdlng tiekets for a departlng fJ-lght were

not permltted by ai.rport securlty personnel. Petltloner rras unable to arrange

to have airl-ine pereonneJ- del-iver instruments or bows to customera after the

aircraft had left the state because the airlines were unwlJ-L1ng to assume

responsibility for handling the lnstrunents and bows ln view of thelr fraglle

nature and hlgh value.

3. Petitioner consl-dered the aforementioned procedure to be deJ-Lvery

outside of New York State and did not col-lect sales tax on such sales. On

audit, the Audtt Divlsion determined that such airport dellveries were actually

dellverles withln New York and the receipts therefrom subject to sales tax.

The audltor invest lgated al l  of  pet i tLonerts reported nontaxable sales to
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determine if they were actually taxable. The audltor disallowed 50 sales

clained as nontaxable by petltloner. The sales were dl-sallowed because the

auditor determined that, Ln each case, dell.very wae made ln New York State.

The total disallowance lras $805,685.00 in non-taxable sal-es resultlng ln

$ 6 4 , 4 5 4 . 8 0  i n  t a x . I

4. Of the 50 disallowed sal-es, 34 involved dellverles made to the customer

at the airport by Mr. Francais or his employee. Four of the dlsallowed ealee

involved deJ-ivery to the customer at petltionerts place of business ln New York

Clty. The remalnder of the tranoactions ln lesue were conducted as foll-ows:

a, On February 6, L976, pet l t loner sold a viol in to Mr. Jul io
Bredo of Mexlco Cltyr Mexico, for $151000.00. The vl-ol ln was del ivered
to I"1r. Bredo Ln Mexlco City by Mr. CarLos Prleto who had purchased
his own instrument and delivered the violln to Mr. Bredo at Mr. Francaiste
request as an agent of petltioner. l,lr. Prleto obtalned a slgned
receipt from Mr. Bredo upon delivery.

b. Oo Februaty L2, 1976' pet i t ioner sold a cel lo to Margaret
Smith of Boulder, Colorado for $61000.00. The lnstrument was taken
from petLt ionerrs shop by one Mr. de Lemaer who acted at Mr. Francalsts
request as pet l t ionerrs agent and del ivered the ce1lo to Ms. Snlth ln
Colorado.

c. On August 25, 1976, pet i t ioner sold a viol ln bow to Mr. Kenway
Lee of San Francisco, Cal i fornla for $61000.00. Mr. Francals was
unable to de1iver the bow to l{r. Lee at the atrport and' therefore,
the bow was specialJ.y packed ln a metal box and shlpped to !1r. Lee In
California by comnerclal- carrier.

d. On January 7, 1977, petitioner sold a vlolln bow to Mr. Geral-do
Modern of Sao Paulo, BrazLL for $131000.00. Mr. Francals f lew to
Zurlch, Swltzerland and personal-ly dellvered the bow to l"lr. Modern at
the Zurich Airport.

e.  On September 25, L978, pet i tLoner sold a ce1lo to A. Lindsay
Groves of Hackensack, New Jersey for $40r000.00. Mr. Francais drove
ln his automoblle to Ms. Grovesr home and personally deLlvered the
vlol in to her on September 30r L978.

1 Th" remainder of the assessment
sales not reported which l-s not in

consisted of $1,267.00 tax due on taxable
issue.
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On Aprl l  4, L978, petit ioner sold a viol in to El izabeth WeLss,
Wechsler, an

dellvered the

a place of perfornanc€e or to

the customer left a downpayment

the instrument, he or she

the downpa5ment was refunded.

of Vlenna, Austr ia,  for $40,000.00. Mr. Gerald M.
alr l lne off ic ial ,  act lng at Mr. Francaisrs request l
v iol in to Ms. Weiss in Vlenna as pet l t ionerts agent

g. On December 22, 1978' Mr. Stefan Reuss of Tegernesee, West
Germany selected two vlolins from petltLonerrs shopr had them dellvered
at Kennedy Airport and took them to Germany, lntendlng to keep one
and return the other.  Mr. Reuss declded to keep a $501000.00 vlol-Ln and,
lnstead of returning the second vlol-Ln, found a buyer for lt and sold
l t  fo r  $20,000.00  on  beha l f  o f  pe t i t loner .

h. On October 19, L977 ' Mr. Walter Levin received two violin
bows fron petltloner at La Guardia Airport. Mr. Levln brought the
two bows to Cincinnati, Ohio where he sold them, on behaLf of petltloner'
to tno of his students for $600.00 and $350.00 respect lvely.  Paynent
hras sent to pet i t loner on November 11, L977.

i .  0n November 24, L976, pet i t loner sol-d three viol in bows to
Mr. Gerald Stanlck of the Vancouver Violln Shopr Vancouver' British
Columbia, Canada for $1,000.00. Mr. Stanick is a deal-er in lnstruments,
however, no resale certiflcate or other documentatlon lndicating that the
bows were resold was in evidence.

j. Tbo transactions lnvolved sales of vlol-ins to Herbert
Kornf ield and Peter Guth for $20,000.00 and $10,000.00, respect lvely,
which violins were returned by the purchasers wlth eubsequent cancel-
latlon of the purchase agreements. Mr. Kornfieldrs payment was
returned to him; Mr. Guth recelved a credit or trade-ln for his
purchase. No credlt was allowed by the Audit Dlvislon wlth respect
to such sales and returns.

5. It was petitionerrs policy to seJ-l al-l instruments and bows on a

condltional sale or Iton approvalrr basis. The customer could return the lnstrument

for any reason usually withln a perlod of 30 to 60 days. Mr. Francais explalned

that customers wished to have the opportunlty to have an instrument examlned by

their teacher, or to try out the instrument at

obtaLn financing for the purchase. Generally,

on the purchase. If the customer declded to keep

pald the balance. If the instrument nas returned

Petitioner maLntained insurance on the lnstruments until the approval perlod

expired.
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6. In those cases where third persons delivered purchases out of state

for petitioner, petltioner would usual-ly pay then a cornmieslon for their

servlces.

7. Petltioner offers several alternative arguments aa to why lts receipts

from sales to nonresi.dents nere not subJect to sales tax. Petltloner asserts

that, since the purchases nay be returned by the customer for any reaaon durlng

the rrapprovalrt period, title does not pass until the customer has accepted the

goods under section 2-327 of the Uniforn Comerclal Code and, therefore' the

actual sale takes place outside New York and is not subject to tax. Alternatively,

petitloner mal-ntains that the sales on approvaL which were returned should not

be subject to tax since no sale took place.

8. Petitioner argues that all sales where delivery was made at the

airports in New York shoul-d be considered out-of-state sales not subJect to tax

because the sales were intended for export and dellvery was comparable to other

types of airport and seaport deliverles whlch have been considered out-of-state

dellveries by the Audit Divlsion.

9. Petitioner al-so argues that those transactj.ons whereby dellvery was

made personally by Mr. Francais or a person acting as petltlonerrs agent to a

customer ln an out-of-state locatlon were truly out-of-state dellverles and

therefore not subject to tax. Moreover, petitioner maintains that the sale of

the bow which involved shlpment by connerclal- carrier was likewlse an out-of-state

dellvery.

10. Flnally petltioner eontends that the sales to the Vancouver Violfn

Shop were exempt as sales for resale.

11. Along with j.ts brief, petltloner submitted proposed Flndings of Fact

all of which have been substantially adopted herein with the exception of Nos.
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16 and 19 which were not supported by the evLdence and Nos. 20-25 whlch were

conclusory rather than factual in nature.

CONCLUSIONS 0F LAl,l

A. That section 1105(a) of the Tax Law inposes a tax on the receipte from

every retall sale of tangible personaL property' except as otherwlse provlded

ln Art lc le 28. The term sale is def lned as r ' [a]ny transfer of t l t le or poeeession

or both..., condltlonal or otherwise, in any manner or by any meana whatsoever

for a considerat lon, or any agreement thereforr. . . t t .  The statute speelf ical-J.y

provldes that a sale occurs when either tltl-e jU possession Ls transferred. In

a condltlonal- sale transactLon, the sale, for tax purposesr occtrts upon delivery

not upon final payment or completlon of contract (see New York World TeLegram

Corp. v.  Mc Goldr ick, 298 N.Y. 11 and 20 NYCRR 525.2(a)(2)).  In the same fashlon'

when petitioner dellvers the lnstruments or bows to its cuatomers, a saler for

t€rx purposes, occurs regardless of whether the customer has the opportunity to

return the item at a later date. The passage of tltle in such a transaction

does not control the incldence of tax and the Unlform Colrmercial Code provlslons

are immaterial .  Therefore, the receipts from pet i t ioner 's sales on approval,

not otherwise excluded or exempt, are subJect to sales tax.

B. That 20 NYCRR 525.2(a)(3) provides that r ' [ t ]he sales tax ls a rdestLnat lon

taxr,  that ls,  the point of  del- ivery or point at  which possession ls transferred

by the vendor to the purchaser or deslgnee control-s both the tax lncldent and

the tax rate." In those transactlons where petitioner delivers items to its

customers at airports in New York, the transfer of possesslon occurs ln New

York State. The fact that pet i t ionerfs representat lves del lver the art ic les at

the farthest point allowed by security personnal- is irrel-evant; the cruclaL

factor ln these transactlons is that actual- physical- possessLon is transferred
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to the customer whlle such customer is stil l in New York. This situation

dlffers from those transactlone where dellvery is made to alrl-lne tlcket

counters and the customer does not take possession until arrLvlng at his or her

destinatlon. In such a case there ls no tax because the purchaser takes

possessLon outslde of New York (Matt"r of M&B Appllatc ' State Tax

Comrnission, Apri l  251 1984).  In pet i t lonerrs case, however '  the purchaser

takes possesslon wLthin New York and such sales are properly subJect to sales

tax.

C. That sect ion 1132(c) of the Tax Law provides, ln part ,  that sales wi l l

be deemed taxable at retail unl-ess the vendor takes from the purchaser a Proper

resale certificate. Although this presumptLon nay be overcome by sufflclent

evidence (see Matter of Ruemil Contract Interlore, Inc., State Tax Comisglon,

September 9, 1983),  pet l t ioner has not presented suff ic lent evidence to meet

its burden with respect to the sales of bows to Mr. Gerald Stanick of the

Vancouver Vlol1n Shop. No resale certlficates, documentation or any other

evidence was submLtted which shows that the bows were, ln fact, reeold. In the

absence of such proof, therefore, the aforesald sale must be deemed a sale at

retaLl and subject to tax.

D. That, with respect to the sales made to Geraldo Modern and A. Llndsay

Groves where l,[r. FrancaLs personally delivered the itens to hls cuetomers Ln

Zurich, Switzerland and Hackensack, New Jerseyr respectivelyr the point of

dellvery was outsidd of New York State and the $41240.00 in tax aaaessed on

sald sales is cancel"led.

E. That,, wlth respect to the sales made to Julio Bredo, Margaret Smith,

Walter Levine, ElLzabeth Welss, and Stefan Reuss whereby personal- dellvery of

the purchased art,icles was made out of etate by agents of petitioner' the polnt
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of del ivery hTag outside of New York state and the $6,556.00 ln tax assessed on

sald sales is cancelled. LlkewLser the sale to Kenway Lee, whereby a violln

bow was shlpped out of state by cotrmercial carrier, also lnvolved an out-of-state

dellvery and the $480.00 ta:r assessed on such sale ls cancel-led.

f. That, with respect to the sales made to Peter Guth and Eerbert Kornfield

which sales were later cancelled, the audltor should have allowed a credit on

the return of l , I r .  KornfLeLdrs viol i .n and the $11600.00 tax assessed on sa*d sale

is cancelled. However, since Mr. Guth was allowed a credlt or trade-ln, the

Audit  Divis lon l ras correct ln taxing this purchase (see 20 NYCRR 525.5(b)(2)).

G. That the petition of Jacques Francais Rare Viollns, Inc. ls granted to

the extent lndlcated ln ConcLusions of Lanr |tDrt, rrErr, and ttFrr; that the Audlt

Divislon ls dlrected to nodify the Notice of Determination and Demand For

Paynent of Sales and Use Ta:<es Due issued December 19, 1979 accordingly; and

that,  except as so nodlf led the pet i t lon is in al l  other resPects denled.

DATED: Albanyr New York STATE TN( COMMISSION

ocT 0 5 1984
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