
STATE 0F I,IEW YORK

STATE TN( COI{I{ISSION

In the Matter of the Petition
o f

Jack !J. l{il ler, Excavating Contractor, Inc.

for Redeternination of a Deficiency or Revision
of a Detennination or Refund of Sales E Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/U75-2/28l te.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that
of the State Tax Comission, that he is over 18 years of age,
31st day of December, 1984, he served the within notice of
certified nail upon Jack W. Mi1ler, Excavating Contractor, f
in the within proceeding, by enclosing a true copy thereof i
postpaid rdrapper addressed as fol lows:

Jack t{ .  Mi l ler,  Excavat ing Contractor,  fnc.
500 Farrel l  Rd. Ext.
W. Henriet ta,  NY 14585

post office lnder the exclusive care and custody of the Uni
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
31st day of December, 1984.

that the said addressee is
forth on said wrapper is the

and by depositing same enclosed in a postpaid properly addre wrapper in a

VIT OT MAILII{G

is an euployee
and that on the
ision by

the petitioner
a securely sealed

States Posta1

petitioaer
ast known addrees

Authori administer oa
Tax Law section



STATE OF NEW YORK

STATE TN( COMMISSION

of
Jack I{ .  Mi l ler,  Excavat ing Contractor,  fnc.

for Redeternination of a Deficiency or Revision
of a Deteroination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ 1/75-2/ 28/ tA.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says
of the State Tax Comission, that he is over 18 years of
31st day of December, 1984, he served the within notice
certified mail upon Donald A. Kohler, the representative
the within proceeding, by enclosing a true copy thereof
postpaid rdrapper addressed as follows:

Donald A. Kohler
Merkel, Passero, Byrnes & Kohler
524 Mount Hope Ave.
Rochester, NY 14620

that
48€r

of
of

i n a

IT OF }IAITII{G

15 an euployee
on theand that

ision by
petitioner in

curely sealed

ed wrapper in a
States Poetal

representative
d wrapper is tbe

and by depositing sane enclosed in a
post office under the exclusive care
Service within the State of New York.

postpaid properly addre
and custody of the Uni

That deponent further says that the said addressee is
of tbe petitioner hereip and that the address set forth on
last known address of the representative of the petitioner.

Sworn to before ne this
31st day of December, f984.

Authorized
pursuant to

nister oaths
Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 31, 1984

Jacb W. !!i11er, Excavating Contractor, I[c.
500 tarrell Rd. Brt.
W. [enrietta, l[Y 14586

Dear Mr. ltiller:

Pleare take aotice of the Decigion of the State Tex Gomieeion enclosrd
hercnith.

You have now exhausted your right of revien at the adniuistrative level.
Purguant to sectio[(s) ff38 of the Tar f,ew, a procecding in court to renrics an
adverse decision by the State Tax Comleeion nay be instituted only uader
Article 78 of tbe Civil Practice law and Rulce, and oust be corencsd in tbe
Suptenc Court of tbe State of New York, Albaay County, within 4 nontbs fron tlc
date of this notice.

trnquirlcs concerning the computation of tax due or refund allowcd in accordance
with this decision may be addressed to:

IIYS llept. Taxation and Finance
Law Bureau - Litigatiol Unit
Building #9, State Caqrus
Albany, New York 12227
Phone # (Stg) 457-2070

Very truly yours,

sTAlE TAX CCIOfiSSIOII

cc: Petitionerts Represeotative
Donald A. Kohler
Merlel, Passero, Byraes & Kohler
524 Uouot f,ope Ave.
Rochester, lsf 14620
Taring Bureaur s Repreeentative
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STATE OT MW YORI(

STATE TAX CO}TMISSION

In the ldatter of the petitioa

of

JACK ld. Urf,r.ER,
EXCAVATING COI|TRACI9R, rNC.

for Revision of a Determinat,ioo or for Refund
of SaleE and Use Texee under Articles 28 and
29 of. tbe Tax Law for tbe Period March l, tgTS
through Febtuary 28, 1978

DECISION

Petitioner, Jack t{. Hiller, Excavating Cootructor, fnc., 5O0 Farell Road,

Ext., Uest Eeurietta, $ew York t4586, filed a pctition for re\rision of a

determination or for refund of sales and uge taxeg under Articlcs 28 rrnd 29 of

th€ Tax Law for the petiod llarch 1, 1975 through February 28, 1978 (ftle No.

40590) .

A foroal hearlng was held bafore Danie1 J. Rarulli, llearing 0fficer, at

the offices of the State Tax Comission, Oae Marine Hl.dland Plaza, Rocheeter,

I[ew fork, on ] larch 14, 1984 at l :15 p.n., with al l  briefs to be subnitted bg

July 161 7984. Petitioner appeered by ilerhel, Pastero, Byroes & Kohler, Esqs.

{Dooald A. Kohler, Esg., of coungel). The Audit Division appeared by John P.

Dugan, Esq. (Tbomas Sacca, Esq., of counsel).

ISSITES

I. $lhether the Audit Divlsioa, in deternining petitioner's addltloaal

sales tax due, properly disallowed farner's exenptio! ccrtificates received by

petitf.oner fron its cuatoner$ "

II. trlhether petitioner, having separately stated the charges for gravel

and loading on its invoices, properly collected saleg tax oo the cbarges for

the gravel only.
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III. Whether certain purchases nade by petitioner rdere of nachinery or

equipment for use or consumption directly and predoninantly in the production

of gravel and thus exempt from sales and use tax.

FINDINGS OF FACT

1. Fol lowing a f ie ld audit ,  pet i t ioner,  Jack t t .  Ui l ler,  Excavat ing

Contractor, Inc., had executed a Consent to Fixing of Tax Not PreViously

Determined and Assessed and, accordingly, on July 10, 1978, a Notice and Denand

for Payment of Sales and Use Taxes Due was issued in the amornt of $21 1750.26

plus interest of  $31098.67 for a total  due of $241848.93 for the period Uarch 1,

1975 through February 28, 1978. Petitioner then sought an order in Supreme

Court, A1bany County, conpelling the State Tax Comission to grant it a hearing

on the assessment claiming that the consent had been illegally, fraudulently

and deceitfully obtaiaed. The Supreme Court decided to refer the natter to

trial for deternination rnless the State Tax Coppission voluntarily stipulated

to hold the hearing. The comnission elected to hold the heariag.

2. 0n March 19, 1981, as the result  of  a courtesy conference, the Audit

Divis ion reduced the assessnent to $161468.00 plus interest of  $5r119.90 for a

total due of $221587.90. At the hearing, the Audit Division conceded that a

test period audit should not have been perforned in view of petitioner's

complete books and records and agreed to a further reduction of the assessment

to  $5 ,107.11  p lus  in te res t .

3. Petitioner was engaged in the business of excavating aad selling bank

nrn gravel as well as $now plowing during the winter nontbs. Bank run gravel

is a nix of stones and sand which is often used as a road base. A port ion of

petitionerrs customers ldere farmers who used the gravel for fil l ing in barayards

and farm laneways as a footing for aoimals. Most of petitioner's farm custoners
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were dairy farmets. tlhen farmers bought gravel fron petitioner, lhey would

usually pregent farnerre er:remptio! certificates cettifying tbat the gravel wae

for use or censunptioa directly and predomLnantly in the productioa for sale of,

tangible pereonal property by faming. Whea customers presented such certificates,

petitioncr did not charge sales tsf on the sale.

5. Ip billing its cugtonere for gravel sales, petitioner separately

etated a charge for the gravel tnd a charge for loading. Custoners drove their

trucks into the gravel pit and petitioner loaded the gravel into the truck

using a froat end loader. The loading charge was alwaye included in the bill;

custoners could not go to the pit and load thelr orrn gravel. To determinc the

loading charge, petltionet would determine its overall selliag price per yard

of gravel and subtract tbe current rate per yard for gravel taken fron other

local Pits which did not provide a loading service. Petitioner collected salee

tax only on the charge for gravel, not on the charge for loading. petitionerfs

president explained that he had been collecting sales tax in this nanner since

1955 based on advice he received in teJ.ephoqe convercations with Departoent of

Taxation aod Finance enployees. Durlag the cufrent audit, the auditor deterniaed

that tax sbould have been collected ou the total selling pfice and he corputed

additional sales tax due based oa cuch deternination.

6. An oranination of capital acguisitions revealed that petitioaer had

made several purchases on which no sales or use tax rdas pald. Petitioner

4greed that the najority of, the purcbases rcere subject to taxl borever, it

clained that four itens, including a wire rope drag llne, tro ueed shovel

buckets aqd a 1973 Ford van, ldere used in production and not subject to tax.

?he wire rope drag line war purchared for $800.00 and was used to dredge gravel

out of water whicb would accupulate tn the pit. Under normal usage, a drag
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l ine has a useful life of two yearsl however, accidents sonetines occur and a

rine could snap in less than two years. For this reason, apparently, the

auditor decided that the line was not exempt from sales tax. The two used

shovel buckets, purchased at a cost of  $140.00 and $800.00, respect ively,  were

used on the front end loader to load the gravel. The van was purchased for

$950.00 and was used to store production equipment and nachinery.

CONCLUSIONS OF LAt{

A. That section 1115(a)(6) of the Tax Law provides for an exempti.on frou

sales and use tax on the recei,pts fron sales of tangible personal property,

except property incorporated in a building or structure, for use or consurption

directly and predoninantly in the production for sale of tangible personal

property by farning. The term I'directly[ is further defined in 20 ilfCRR

528.7(d)(l) to mean that the tangibre personal property must, during the

production phase of farning:

r'(i) act uPon or effect a change in material to form the product to
be so ld ;  o r

(ii) have an active causal relationship in the production of the
product to be sold; or
(ii i) be used in the haadling, storage or conveyance of naterials
used in the production of the product to be sold; or

(iv) be used to place the product to be sold in the package in which
i t  wi l l  enter the stream of comerce.t t

B. That the bank run gravel sold by petitiouer to farners does not Eeet

any of the requirenents of section 1115(a)(6) of the Tax f,aw ot 20 IIYCRR

528.7(d)(1),  in that i t  has no effect on the product sold and is not used for

handling, storing or conveying the product. It is nerely used for creating

pathways and yard bases for the farm. Therefore, sale of the bank run gravel

is subject to sales taxl however, in the instant case the farmers submitted

farmer's exemption certificates which petitioner accepted in good faith.

Sect ion 1f32(c) of the Tax f ,aw provides, in part ,  that al l  sales of property or
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services subject to the sales tax shall be deened taxable sales at retail

unless: "a vendor shall have taken fron the purchaser a certificate in such

form as the tax conrmission nay prescribe...to the effect that the property or

service was purchased for resale or for some use by reason of which the sale is

exenpt fron tax 'nder the provisions of eleven hundred fifteen.rr Section

1132(c) further provides that where such a certificate hae been furnished to

the vendor, the burden of proving that the receipt is not taxable shall be

solely upon the customer. Section 1115(b)(6) of the Tax f,aw, "when read in

conjunction with subdivision (c) of section 1132 of the Tar Law, evidence[s]

the f,egislature's intention to insulate fron sales tax liability vendors who

obtain [exenpt ion] ce*t i f icates.. . f ron their  customers in good fai tht t  (Saf-Tee

Plus$ing Corp. v.  Tul ly,  77 A.D.2d l ,  3).  "A vendor should not be required to

pol ice or invest igate his customers.. ."  ( id at 4).  I lavlng taken the exenpt ion

certificates in good faith, it was oo longer petitioner's burden to prove that

the receipt was nontaxable and the sales to farners with exerption certificates

which total led $1,703.68 were not properly taxable to pet i t ioner.

C. That sect ion 1105(a) imposes a tax on the receipts from every retai l

pale of tangible personal property except as otherwise provided in Article 28.

Sect ion 1101(b)(3) of the Tax law def ines the ter i l ' r receipt ' r ,  in part ,  as t tThe

amouot of sale price of any property and the charge for any service taxable

under this art ic le,  . . .without any deduct ion for expenses.. . t t .  The deduct ion

of expenses is further explained in 20 NYCRR 526.5(e) which states:

rrAll expenses, including telephone and telegraph and other eervice
charges, incurred by a vendor in making a sale, regardless of their
taxable status and regardless of whether they are billed to a custoner
are not deductible fron the receipts."

D. That the loading of gravel into customers' trucks r{as an expense of

petitioner which was passed along to the custoners as part of the sales price
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and was not a separate service offered to the customers as an option. Therefore,

petitioner should have collected sales tax on the total selliag price of the

gravel regardless of whether it separately stated the charges. It ie unfortuate

that petitioner received any misinfornation concerning this issue, however,

this Commission is not bound by nisinterpretatione of the law by Departnent of

Taxation and Finance employees.

E. That sect ioo 1115(a)(tZ) of the Tax Law provides, in part ,  for an

exenption from sales and use tax on the receipts frop sales of r'[n]achinery or

equipnent for use or consuqption directly and predoninantly ia the production

of tangible personal property. . .by.. .mining or extract ing.. . ,  but not i^ncluding

parts with a useful  l i fe of one year or less.. ." .  Product ion act iv i t ies are

further cl-assi f ied by 20 I IYCRR 528.13(b)(f  )  as fol tows:

t ' ( i )  'Administrat ion'  includes act iv i t ies such as sales promotion,
general office work, cre{it and collection, purchasing, neiutenaice,
transporting, receiving and testing of rard materials and clerical
work in production such as preparation of work, production and time
records .

(ii) 'Productiont includes the production line of the plant starting
with the handling and storage of ran naterials at the plant site and
continuing through the last step of production where the product is
f in ished and packaged for sale.
(ii i) tDistributionr includes all operations subsequent to production
such as storing, displaying, selling, loading and shipping finished
produc ts . ' l

Addit ional ly,  20 NYCRR 528.13(b)(2) stares:

I'The exemption applies only to nachinery and equipnent used directly
aad predoninantly in the production phase. t{achinery and equipment
partly used in the adninistration and dislribution phases does not
qualify for the exenption, unless it is used directly and predoninantly
in the product ion phase.t t

F. That the wire rope drag line was used in the production phase and had

a useful life of nore thap one year and its purchase was not subject to sales

or use tax. The shovel buckets were used exclusively for loading gravel- into

cuEtomers' trucks. They lvere not used for conveying the gravel during the
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Production phase; they lrere used for loading following production durlng tbe

distribution pbase and, therefore, the exerytion provided for in sectios

f115(a)(f2) 4oes not apply. Sioilarly, the Ford van was not ueed during tbe

production phase, but was ooly used to etore nachitrery and equipmeat when not

being used; thus, the 1115(a)(12) ex€,ilIrtion doee not apply.

G. That the petit,i.on of Jack B. 4i11er, Excavating Conttactor, Inc., is

granted to tbe e:ttert indicated in fioding of Fact n2I and Conclueioss of lqrs

"8" aod ffr'; that the Audit Oivision is directed to aodify the l{otice and

Denand for Paynent of Sales and Use Taxes Due issued Jnly 1O, l9?8 accordingly;

and that, except as so granted, tbe petltion ir ia all other respects denied.

DAIED: Albany, l{ew York STA13 TAX CO}ltfiSSIOlI

DEC 31 1984
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERNATIONAL MAIL

l$c. Rcvc'ra)

ti
r  . ^ :

6l€
CA

do

€
E

o
h
ut
C.

ol€
o\

o
h

oo
a

o

qt
c.

i .:*

Rsturn Recelpt Showlng
to whom rnd D.tc Dalivarad

Date, and Addross of Delivery

TOTAL Poerrp.nd F.-

rfllX-r,i A.j<rhter
Stt..t rnd No. /r I .
Nrc rVe[ l.l scrA, l4nvtf?n
P.O., St t? dd ZIP Cod. I
dtl d'Dorrnl' U..rF A...

{c*)
C.nlfl.d F..

Sp.cl.l D.llv.ry F..

R.ftrlct d D€llvary F..

Rctu?n B.ceipt Showlng
to whom tnd Dtta Dallvarad

R.lurn Rocoipt Showing towhom,

Date, and Addr€3s of D€liwry

TOTALPon go.ndFt- 3

Po$m.rk or o.!.


