
STATE 0F I'IEW Y0RK

STATE TAX COMI'IISSION

In the Matter of the Petition
of

Ideal Store Fi;rture Co., Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/U75-5/31l l9 .

and by depgsit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of March, 1984.

AITIDAVIT OF I.IAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

State of New York )
ss .  :

County of Albany ]

David ParchJck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f , ied
mail upon Ideal Store Fixture Co., Inc., the petit ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ideal  Store F ix ture Co. ,  Inc.
533 Empire BIvd.
Brookllm, NY 1L225

sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ideal  Store F ix ture Co. ,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 l  L175-51 31178.

AFFIDAVIT OF MAIIIilG

State of New York I

County of A1bany I 
ss':

David Parchuck, being duly sworn, deposes and says that he is ao enployee
of the State Tax Conunission, that he is over L8 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
nail upon lucille Falcone, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
t{rapper addressed as fol lows:

luciI le Falcone
Manus & i{eiss
770 Lexington Ave.
New York, NY 10021

and by depositing same enclosed iu a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the SLate of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of } larch, 1984.

pursuant to Tax



STATE 0F NEhl YoRK

STATE TAX COMI'IISSION

ln the llatter of the Petition
o f

Ideal  Store F ix ture Co. ,  Inc.

for Redetermination of a Deficiency or Revision
of a Deterrnination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  1 /75-5 /  31/78.

AFFIDAVIT OF UAITING

State of New York ]
ss . :

County of A1bany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon l{illiam Abramson the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

William Abramson
Bachmann, Schwartz & Abramson
1290 Avenue of the Anericas
New York, NY 100i9

and by depositing same enclosed in a postpaid properly addressed wrappar in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of March, 1984.

roa
pursuant to Tax section



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llarch 9, 1984

Ideal  Store Fixture Co.,  Inc.
533 Empire Blvd.
Brooklyn, NY 77225

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review ao
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building lf9, State Canpus
A1bany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Lucil le Falcone
Hanus & Weiss
770 Lexington Ave.
New York, NY 10021

AND
William Abramson
Bachmann, Schwartz & Abramson
1290 Avenue of the Anericas
New York, NY 10019
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :

o f :

IDEAL STORE FTXTURS C0., INC. :

for Revislon of a Determlnatlon or for Refund of:
Sal-es and Use Taxes under Articlee 28 and 29 of
the Tax Law for the Perlod June 1, 1975 through :
M a y  3 1 ,  1 9 7 8 .

DECISION

Peti t loner,  Ideal Store Fixture Co.,  Inc.,  533 Emplre Boulevard'  Brooklyn,

New York ll2Z5, flled a petltion for revlsion of a determl-natlon or for refund

of gales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1, 1975 through May 31, 1978 (Fll-e No. 25699).

A fornal hearlng was coomenced before Dennls M. Galllher, Hearlng Offlcer,

at the offlces of the State Tax Conmlsslon, Two World Trade Center, New York,

New York on December I, L982 at 9:15 A.M., and was contlnued to concluslon

before the sane llearlng Offlcer at the sane locatlon on february 7, 1983 at

2:00 P.M., with aLl br lefs to be subnit ted by June 20, 1983. PetLt loner

appeared by l{eiss, Blutrich, Falcone & Mil-l-er, Esqs. (Luclll-e Falcone, Esq., of

counsel) r and by Bachmann, Schwartz & Abramson, CPAfs (t{11-11an I. Abramson'

CPA). The Audit Divlsion appeared by Paul B. Coburn, Esq., (Anne I{. Murphy,

Esq.  r  o f  counseL) .

ISSUES

I .

account

audit .

I{hether the balance ln petltlonerrs general- ledger sales tax payable

as of the beglnnlng of the audLt perlod nas properly assessed as due on
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II. I'lhether the Audit Dlvlslon properly determined on audl.t that certaln

salesr or portlons thereof, reflected by petltloner as nontaxable' were eubJect

to tax.

FINDINGS OF FACT

1. On September 7, 1978, che Audit Dlvlslon lssued to petltloner, Ideal

Store Flxture Co., Inc. ("Ideal")r a Notice of Deternlnatlon and Demsnd for

Payment of Sal-es and Use Taxes Due ln the amount of $4501000.00, plus penalty

and interest. Thls assessment reflected an estlmate of Idealts sales and use

tax l-labil-ltyr lssued as such slnce ldeal-ts books and records had not been made

avaLlabl-e to the Audlt Dlvlslon, as requested, for audLt. On June 29, 1978,

IdeaL, by lts president, Charles Raffa, had executed a consent al-lowl.ng the

assessment of sales and uae taxea due for the perlod June 1' 1975 through

May 31 , Lg78 to be made at any tlme on or before June 20, Lglg.

2. IdeaL ftled a tlnely protest wlth regard to the above-estLmated

assessment and, as the result of a pre-hearlng conference, a:r audlt of ldealfe

books and records was performed and the above-estlmated aaaesament was reduced

to $185r9L0.79, plue penalty and lnterest.

3. Ideal was, durlng the perlod at issue, engaged ln the buslness of

supplyLng and lnstall-lng atore fixtures, lncludlng fteezere, alr condltloners'

compressors, refrlgerated meat and vegetable cases, etc. Ideal operated Lte

businees on a flscal year ending September 30, used the accrual nethod of

accountingr arrdr at the tlme of audLt, had been in business for approxlmately

forty-elght years.

4. The Audit Dlvlslonfs audltor, Anthony Vano, utll lzed Idealrs salee

Journal, saLes and purchase lnvotces, cancelled checks, Federal tax returns and

New York State sales tax returns ln conductlng the audit. No teat perlods or
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project ions therefrom nere used ln arr iv lng at the asaes€tment of $1851910.79,

whlch conslsts of two maJor portions deternlned as follows:

a.) 1"1r. Vano revlewed each of ldealrs- gales involces for
the entl.re audLt perlod. Certaln lnvolces reflected
sales recorded by petltloner aa totally or PartLaLly
nontaxable. Mr. Vano redeternlned that some of these
salee were ln part or ln whole subJect to tax and
computed the tax due on such sal-es. Tax asserted ae
due for the audit perLod, consLstlng of the total tax
orLglnally calcul-ated by Ideal on lts involces plus
the addltlonal tax redetermlned by Mr. Vano on revlew
of the involceg, equalled $501493.77. Thl.s amount ltaa
reduced by $7,953.30 ln sales tax paid by Ideal durlng
the audlt perlod (per Idealfs returns aa verlfled by
cancelled checlS.s), thus leaving an aaserted deflclency
of  $42,54O.47; -

b.)  Mr. Vano also noted a credit  balance ln Idealfs
general ledger New York sales tax payable account as
of the June L, L975 conmencement of the audlt perlod.
Unable to galn an explanatlon fron Ideal as to why
thls credit balance shoul-d not be consldered an
outstandlng llability owed to New York, Mr. Vano took
the openlng balance in thl.s account as of the October 1,
L974 beglnnlng of the flscal year durLng whlch the
audit started, adJusted thls balance to reflect
decreases for paynents made (deblts) and lncreasee for
sales tax posted by ldeal on taxable eales (credlts)
between october l ,  1974 and June I ,  1975, and thus
arrlved at a June 1, 1975 openlng (credlt) balance of
$148,378.04. ThLs openlng balance naa reduced by
$51007.72, alLoved as the tax due on taxable sales
shown by petitloner to have been bad debts' resultlng
ln an asserted llablllty for sales tax payable of
$ 1 4 3 , 3 7 O . 3 2 .

5. Mr. Vano testlfled that hls redetermlnation concerning the taxablllty

of some of the allegedly nontaxable sales per Idealrs lnvolcea lras made durlag

a conference wLth ldealrs former accountant, MaurLce Baer. A flnding of

taxablllty was deternined after consideration of all the evLdence presented

I 
Mr. Vano traced the anounta of tax reflected

Idealrs sales Journal and general ledger New York
verlfy that such anounts were posted.

by Ideal on its lnvolces to
saLes tax payabLe account to
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wlth regard to each lnvoLce guestioned, lncludlng some certlfLcates of capltal

lmprovement, 6oure conditional sales contractsr and the actual involcesf descrlp-

tlons of the work involved. tte dld not complle a list of each tndlvldual

invoice changed nor the reason for the change in each case' and stated the

absence of a capltal lmprovement certiflcate, though a factorr dLd not automa-

tlcal.ly result ln a decislon to change an lnvolce from nontaxable to taxable.

Mr. Vanots reasons for changing a nontaxable saLe involce to partly or completely

taxable were either that the work lnvolved did not constltute a capltal lmprovementr

or that alleged out-of-state sales nere not shipped out-of-state (but were

plcked up ln New York). Mr. Vano revlewed substantlat,lon presented on each

questloned lnvoice wl.th Mr. Baer, and ln some cases agreed the sale was nontaxable

whlle ln others he feLt there was insufficlent substantlatlon to support the

cLalned nontaxablllty.

6. Sinllarly, wlth regard to the $51007.72 adJustment allowed for tax on

taxabl-e sales clalmed as bad debts, !tr. Vano requested lnformat.lon and substan-

tlatlon on .ry. sale where a bad debt was clalmed by ldeal. He based hle

al-lowance on those bad debts arlsLng from taxable sales whlch, through a check

of Idealrs ledger cards and cash receipts, reflected that no Pa]tment lta8

recelved. Such aLlowance nas determlned and reviewed durlng a conference wlth

7. Petltloner aasertar wLth regard to the redeterminatlons made to

varlous lnvolces, that this lnvolved a "3udgement callr' by Mr. Vano and that

his perceptlon of the nature of petLtiooerfs buslness may not have been accurate

and thus may have led to improper determlnations of taxablllty. Petltioner

aLso asserts that lt ls lnpossible to refute the audlt flndLnge on changed

lnvolces because Mr. Vano dld not keep a 1lst of the reasons for changee nade
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to lndivldual involces. Petitioner malntains it would be Lnpractical co revlew

lte lnvolces for the entire perlod to determlne and challenge each changed

lnvoice.

8. Petltioner lntroduced coples of two condltional sales contracts

pertalnlng to nork done for two different customera. Accordlng to testlnony by

petltLonerrs present accountant, MltcheLl Tanner, these tlro contracts were

representatlve of the work performed by ldeal. These contracts were amotrg

those Mr. Vano found fully taxable, were rrpulLed out,rr of IdeaLrs records at the

request of ldeaLrs representatlve aad provlded, as to the lteus supplled and

servLce performed, ae follows:

'rA) Custoner: Little VilLage Meat Market, Nassau, Inc.

1. One (1) - Walk-in box wl.th blower and compreasor
6 X L2 connected to a I II.P. alr and water cooled
un i t .

2. One (1) - Produce walk-ln box wlth blower and compressor
6 X 10 connected to 314 H,P. alr  and water cooled
unlt .

3.  One (1) -  12Ft.  refr igerated vegetable case wlth
comPressor

4. Two (2) - 8Ft. 3-shel-f vegetable cases wlth compressor
5. Two (2) - l0Ft. meat cases with compresaor

(ar,L oF TIIE ABOVE rS USED)
6. Deliver and set the above eguipment
7. tlook-up the refrigeration compressors for the above
8. Furnlsh and lnstall air/cooled condensl.ng unlt to be

mounted on roof of one story buildlng at rear of
a to re .

9. The exLst lng two (2> - 5 H.P. compreseors (One (1) -

on frozen food case and one (1) - on Deat case) shall
be connected to alr/cool-ed condenser on roof.

10. One (1) - Year servlce on the above.
11. No electrlc or plunbing work includedrl

uB) Custgmer: Savhar Gorp.

1. One(I) - 248t. 3-she1f fruit otand plus the botton
nlth nlrror and fLourescent llghte.

2. Relocate two (2) - 12Fr. wall shelves
3. 32 Et. 3-shelf freezet
4. Two (2) - 20Ft. steel adJustable gondolas
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5. 6 door l2Ft. long lce/cre€rm caae
6. 3 compressors, one (1) for the lce/cream case'

and two (2) for frozen food.
7. Dellvered and set
8. Remove flxtures and dunp
9. PLumblng hook-up

10. Refrigeratlon and electrlc hook-up
11. Relocate the 12Ft.  s ingle duty freezer
L2. Make opening ln two (2) brick wal1s and furnlsh steel

angLe iron on the top and supply one (1) - door
13. fwo (2) -  16Ft.  2-shelf  plus bottom frui . t  dlsplay
L4. Relocate two (2) - steel- gondolas
15. 8Ft. delicatesaen case completeJ.y lnstalLed
16. 12Ft. 3-sheLf meat case conpleteLy lnstaL1ed
17. Use venders (sic) compressors where possible

Al-1 of the above ls elightly used with one (1) year
guarantee on the equipnent. Most of thls work to be
done after buslness hourg.rr .

9. Nothlng further concerning these tlro contracte or the manner ln whlch

Ideal carried on its busl.ness was specified through testl.nony or other evidence.

Idealrs presldent, Charles Raffa, was present at the hearing but dld not

test l fy.

10. Ideal asserts that the credLt balance ln the sales tax payable account

dld not in reallty represent a balance of. tax due and owing to New York. Ideal

asserts that bad debts, ln addltlon to those for whlch credlt was alLowed,

exlsted and should have been aLlowed. Speclflcally, Ideal clalned that certaln

adJusting journal entrles reflected addl.tional bad debt expense for whlch tax

credit nas not allowed, and whlch, lf allowed, would entlrely cancel the

reflected tax llabillty ln the account. Such entrles were incLuded Ln adJuetlng

journal entrles as deblts lncreasing bad debt expense and credlts decreaelng

accounts recelvable.2 Sald entr les ref lected bad debts of $64,7L5.45 for the

f lscal year ended Septenber 30, L977, and $4181456.00 for f lecal-  year ended

2 
ld""l, used the direct wrlte off method (rather than an allowance for

doubtful accounts systen) for bad debts.
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Septenber 20, 1978, and were allegedJ-y taken to adJust booke to schedule. No

further speclflcs concernlng the method of computlng these adJustlng entries or

the baels for the bad debts rrere provlded by petltloner, nor rtas any breakdown

of the alleged bad debts as to the taxablllty or nontaxabtllty of the underlylng

sales speclf led.

11. In addltlon to the foregolngr an adJuetlng Journal entry for the

flscal year ended Septenber 30, 1978 reflected a deblt to New York Sales Tax

Payable of $169,L76.4L, a deblt  to New Jersey Sales Tax PayabLe of $8'488.65

and a credlt  to bad debts of $177,665.06. This entryfe stated purpose was "to

reclasslfy and adJust to current liabtlltyrr. No further speclflc explanation

of this entry was offered by petl-tloner.

L2. Ideal- asserts the result of these adJustlng entrlee was to adJust aud

correct the books as of Septenber 30, 1978, that such entrl-es are conrnon and

are not necessarlly glven to a companyfs bookkeeper to enter on the booke and

that these entries tLe into the Federal tax returns ae filed and are the catch

up or culmlnatlon of prior years actlons and entrles not made in the books.

13. Ideal asserts the bad debts were not reflected on the booke beeause

Ideal did not lrant, to reflect lts bad debts on flnancLal statements reviewed by

lts bankers. It was further alleged that the sales tax payable accouot credlt

balance did not necessaril-y reflect sales tax payable but could have also

lncluded prtce adjustments or other al,lowances, lmputed lntereet on accountat

deferred income on lnstal-lment sales aad other unadJusted Ltems as accumulated

on the books. It lras stated that Idealrg former accountant ttcouldnrt tle lt

all together'r and thus adJusted Lt out aa per the foregolng (1.e. aLl through

the bad debt entry specifled ln Flnding of Fact "12").
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14. Ideal also asserts that the balance Ln the sal-es tax payabl-e account

may not properly be lncluded as part of the deflclency slnce lt ls barred by

operatlon of the st,atute of l-lnitatlons. The Audlt Dlvlsion asserts that

petitioner carried this amount forward and reflected lt on the booke at the

start of the audlt pertod, and thus lt was a current L1ab111ty and not barred

fron lncluslon in the assessment,. No alLegatlon of fraud or wllfuLl lntent to

evade taxes was ralsed by the Audlt Dlvlslonr nor lrae there any proof that

sales tax returns rrere not flled, of were untimely.

CONCLUSIONS OF LAW

A. That subdlvislon (b) of sectlon LL47 of the Tax Law provides, ln partr

that rrexcept in the case of a wl1fuL1y false or frauduLent return wlth lntent

to evade the tax, no assesament of additlonal tax shall be made after the

explration of more than three years from the date of the fll lng of the return.tt

B. That there was no evldence presented to show that returna requlred to

be filed by petLtioner for periods prior to June 1, L975, were wLlfully false

or fraudul-ent or lrere not filed. AccordLngly, that portlon of the deflcleacy

due to the opening balance ln petitionerts sales tax payable account as adJusted

($143,370.32), was beyond the allowabl-e perlod for assesament and ls cancelled

(Matter of FontalnebLeau Novelt ies, Inc.,  State Tax Co'nm., Apt j-L 27, 1983).

C. That the varlous argunents advanced by petitloner with regard to the

remaLnlng portion of the asseasment are not supported by such evidence as would

\ilarrant reducti.on or cancelLation of the audLt resuLt. PetltLoner argues that

the auditor may have nislnterpreted the nature of itg businessr ]et petltloner

provided littLe evidence pertainlng to the specLfics of lts operatLon. The two

condltional sales contracts submitted aLone do not, support the proposJ.tlon that

the items speclfied Ln said tlro cont,racts (and alleged to have been repreaentatlve
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of items supplied andlor lnstaLled in general by petltloner), conetituted

permanent lnstallatloas beconlng Lntegral parts of che bulldlngs and thue not

subJect to tax. Nor has the extenc of the construction and renovatlon work

performed by petltloner been ln any manner detaiLed. Petltioner oalntalns lt

does not know whlch involcea rrere changed or why they were changed. Howevert

each partlcular lnvolce changed by the audltor was dlscuesed with petttionerra

former accountant, and the two reasooa which would cause a change were glven

(see Flnding of Fact 'r5r'). Petltlonerts further argument that lt could not

determine what portlon of the assesament was due to changed lnvolces and what

portlon was due to unremltted (but bllled) taxes is unfounded. Total tax

bllLed orlglnally by petitloner per Lts lnvoLces (and presunably posted to tts

sales tax payable account) less tax actually renLtted by petltioner would equal

the portlon of the $42r540.47 assessment due to unrenLtted tax, wlth the

remalning portlon due to changed involces. Flnally, lt ls noted that petltioaer

has not provided evldence of tax remltted durLng the audlt period Ln excess of

the amount of tax aLlowed ae a credtt  by the audltor ($71953.30).

D. That the petltlon of Ideal Store Flxture Co., Inc. is granted to the

extent lndlcated Ln Concluslon of Law "B'r, but ls ln all other respects denled'

and the Notlce of Determlnation and Deuand dated September 7, L978, as revlsed

upon flel-d audlt and as nodlfied herein, together with such penalty and Lntereet

as may be lawfully owlng, l-s eustalned.

DATED: Al-banyr New York

MAR 0 9 1994

I

STATE TAX COMMISSION
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P 470 315 264
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