
stAlT Otr' r{EW yonr

8r41ts TAX CoI|MISSIOII

fn the ttcr of the Pctition
of

Ui Fi thop, fnc.

for Redcternination of a Deficiency or Revigfon
of a Determtlatioa or Rcfirnd of Saleg & Uge Tax
nader Articla 28 & 29 of thc Tax Law for thc
Petiod 61U79-2l28lgZ.

ATFIDAVIT OF UAILIIIC

Statc of ilew York :
8 3 - :

Couaty of Albany :

David Parchuct, being duly swora, depoaes and says thrt hc is en qrloyce
of the State Tax Comission, that be ie over 18 years of agc, and that on tbe
31st day of llccenber, 1984, he gerrrcd thc withia ootice of lleciclon by
certified nail uBon Ei fi Shop, fnc., the petltiouer ia tlc wJthia proceedtng,
by enclosing a true copy thcrcof io a gccurcly realed postpaid wrapper addrcesed
ae follows:

Ei Fi Shop, Inc.
c/o J. A. Leo Eeaudct, Fres.
88 Farker Ave. & St. Rcgi.s BIvd.
Hassena, NY 13662

and by depocitinS sane enclosed ia a poetpaid properly addrcescd wrapper ln a
poet office under the exclueive care and tustody of the United Statcs Poetal
Senrice sithin tbe State of llcr York.

Tbat deponent furtbet says that thc eaid addressec ig the pet{tioner
herein aad that the addreas aet forth on said wrapper ig the lagt knoryn addrcsr
of tbe petitioocr.

Sworn to before ne this
3lst day of Deceuber, 1984.

Lar eection 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

Hi Fi Shop, fac.
c/o J. A. Leo Beaudet, Pres.
88 Parker Ave. & St. Regis Blvd.
Masseaa, NY 13662

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhadsted your right of review at the administrative level.
Pursuant to section(s) ft3g of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albaoy County, within 4 months fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /I9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO}'MISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetitLon

o f

HI FI SHOP, INC.

for Revi.slon of a Determlnatlon or for
of Sal-es and Use Taxes under Artlcles
of the Tax Law for the Period June 1,
through February 28, L982.

DECISION

Refund
28 arrd, 29
r979

subJect to compensating use tax on the rental of

equLpment.

FINDINGS OF FACT

Petitioner, Hl Fi Shop, Inc., 88 Parker Avenue and St. Regls Boulevard'

Massena, New York L3662, flled a petltlon for revlsion of a determinatl.on or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod June 1, 1979 through February 28, 1982 (Ftle No. 40596).

A snall clalms hearlng was held before James Hoefer, Hearlng Officer' at

the off lces of the State Tax CommLssion, 207 Genesee Street,  Roon 704, Ut lca,

New York, on June 14, 1984 at 10:45 A.M. Pet l t loner appeared by J.A. Leo

Beaudet, President. The Audit Dlvlslon appeared by John P. Dugan, Esq. (Kevln

CahL l l ,  Esq. ,  o f  counse l ) .

ISSUE

I{hether petitloner is

certain vehicles and offl-ce

1. The Audit Divleion, on August 20, L982, issued a Notlce of Determlnatlon

and Demand for Paynent of Sal-es and Use Taxes Due (hereinafter ttNotlcett) to

petltloner, Hi Fi Shop, Inc. Said Notlce was for the perlod June 1, 1979

through February 28, 1982 and addit lonal-  tax due was assessed at $1 ,Lg6.L6,

p l -us  ln te res t  o f  $214.93 ,  fo r  a  to ta l  due o f  $11411.09 .
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2. The aforementloned Notlce was based on a field audlt of petitlonerrs

books and records. Sald audit revealed that petltloner leased from Beaudet

Real-ty certaln vehicles and office equipnent and that no sales tax lras charged

by Beaudet Realty on the nonthly rental fees. It was also found that Hl Ft

Shop, Inc. dld not pay any use tax on said monthJ-y rental charges. The Audit

Divlslon exanined rental paynente nade by petitioner to Beaudet Realty ln

detail- and determined that taxable rental charges durlng the audlt perlod

amounted to $17,088.00. Mdlt ional tax due of $1r196.16 was conputed by

nultlpl-ying alleged taxable rent,al charges of $17,088.00 by the 7 percent tax

ra te .

3. J. A. Leo Beaudet lras president and owner of Hl Fi Shop' Inc. He wae

also the olrner of Beaudet Realtyr a sole proprietorshlp dolng busLness under

the firn name and style of Beaudet Realty.

4. Beaudet Realty was establlshed sometime in June, L976 for the sole

purpose of purchasLng equLpment and leasing it to IIL Fi Shop, Inc. Mr.

Beaudet testlfied that Beaudet Realty was forned to help allevlate the cash

flow problen of Hi Fi Shop; Inc. A11 equlpment purchased by Beaudet Realty nag

leased exclusLvely to Hi Fi Shop, Inc. Petitioner Leased the vehlcles and

office equlpment from Beaudet Realty pursuant to written leases whlch were

renewed on a year-to-year basls. Monthly lease payments were made by petltioner

to Beaudet Realty for the rental of the vehicles and office equlpment.

5. Hi Fl Shop, Inc. and Beaudet Realty lrere separate and dLstlnct entlties.

Separate books and records were maintalned and separate tax returns lrere ftLed.

6. Beaudet Realty pald sales tax on the purchase prlce of the equipment

which lt leased to petltioner. PetltLoner naintains that lt should be gLven

credit for the sales tax pald by Beaudet Realty on the purchase of the Leased
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equipment since said equlpment was purchased by Beaudet Realty excLusively for

resale and was, therefore, not subJect to tax to Beaudet Realty. The AudLt

Dlvi.slon malntains that petltLoner and Beaudet Realty lrere aeparate entltles

for sales tax purposes and that any refund whlch night be due Beaudet Realty

must be claimed by Beaudet Realty Ln a clalm for refund. Durlng the course of

the audit, !1r. Beaudet was advlsed by the audltor to have Beaudet ReaLty flle a

claim for refund for sales tax pald by Beaudet Realty on egulpment which lt

Leased to I{L Ft Shop, Inc.

7. Petltl-oner does not dlspute that its rental of the vehlcles and equip-

ment constituted a taxable transaction. However, Mr. Beaudet asserts that the

Notlce dated August 20, 1982 should be cancelled sl.nce hls erroneous Pa)lment of

sales tax on the initial purchase of the equipment and vehicles through Beaudet

Realty ls equal to or slightly greater than the tax due on the nonthly rental

charges to Hi Fi Shop, Inc.

CONCLUSIONS OF LAW

A. That sectlon 1105(a) of the Tax Law imposes a tax upon "[t]he recelpts

from every retai l  sale of tangible personal property. . . [ .  Sect ion 1110(A) of

the Tax Law lmposes a use tax on the use within thls state of any tangibLe

personal property purchased at retail on which no sales tax was paid.

B. That petitionerrs lease of certain office equlpment and vehlcles fron

Beaudet Real-ty constltuted a retail- saLe pursuant to Tax Law section 1105(a).

Since no sales tax waa charged by Beaudet Realty on the rental charges to petl-

tioner, the Audlt Divislon properl-y aesessed a compensatlng use tax against

petitloner for lts use of sald offlce equlpment and vehicles wlthln New York.

C. That lt j.s iumaterlal that Beaudet Realty may have erroneoualy pald

sales tax on its purchase of the office equipment and vehi.cles ln questlon.
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Beaudet Real-ty is not a party to thls proceeding. Any refund to whlch Beaudet

Realty may be entitled must be pursued apart fron the lnstant matter. PetitLoner

and Beaudet Realty are separate rrpersonstt as that term ls deflned in section

1101(a) of the Tax Law.

D. That the petltion of Hi Fl Shop, Inc. is denled ln lts entlrety; and

that the Notice of Deternlnatlon and Demand for Paynent of Sales and Use Taxes

Due dated August 20, 1982 ls sustalned.

DATED: Albany, New York

Drc 31 1984
STATE TA)( COMMISSION
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