
STATE 0F NEI{I YORK

STATE TN( COUMISSION

In the Matter of the Petition
of

David C. Hagynas
as Off icer of Ski Advantage, Ltd.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Quarters  Ending LLl30/78,  2 /29/80 & 5/31/80.

AFTIDAVIT OT I'TAII,II{G

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enqrloyee
of the Stat.e Tax Commission, that he is over 18 years of age, and that on the
3Lst day of JuIy, 1984, he served the within notice of Decision by certified
mail uponDavid C. Hagymas, as Off icer of Ski Advantage, l td., the petit ioner
in the within proceeding, by enclosing a true copy thereof in a securely seal-ed
postpaid wrapper addressed as fol lows:

David C. Hagymas
as 0ff icer of Ski Advantage, Ltd.
2 Woodside Ct.
{ynantskill, }fY L2L98

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says t"hat the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knorm address
of the petit ioner.

Sworn to before me this
31st day of July,  1984.



STATE OF NEW YORK

STATE TN( CO}IUISSION

In the Matter of
of

David C.
as Off icer of Ski

the Petition

Haglmas
Advantage, Ltd. ATT'IDAVIT OF I{AITING

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Quarters Ending rl l3CI/78, 2129/80 & 5/31/80.

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by certified
mail upon Morton E. Shulman, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Morton D. Shulman
P.0 .  Box  278
Averi l l  Park, NY 12018

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office u der the exclusive care and custody of the United States Postal
Service nrithin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
31st day of Ju1y, 1984.

rized to i;ter oat
Pursuant to Tax Law sect ion 174



STATE OF NETV YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

David C. Ilagymas
as Officer of Ski Advaotage, Ltd.
2 ldoodside Ct.
IrynanrskiLl., $Y 12198

Dear llr, ffag5naas:

Please take notice of the Deeision of the State Tax Comission enclosed
herewith.

You have aow exhausted your right of revier at tbe adninistrativa leveL.
Pursuaat to sectioa(s) 1138 of the Tax f,aw, a trrroceeding io court to reviev aa
adverse dectsion by the State Tax Comisrioa nay be instituted only uoder
Article 78 of th€ Civil Practice Lar aod Rules, aad rrust be conuenced in tbe
$uprene Court of the StaLe of Nen York, Albany County, witbin 4 nonths fron the
date of this notice,

fnquiriee conceroiog the cooputation of tax due or refund aLlowed ia accordance
$ith this decision nay be addressed to:

NIS Dept. Taxation and Fiaance
f,aw Bureau - Lltigati.oq Unit
Buililing #9, State Caupue
Albaay, l[ew York 12227
Phone # (518) 457-2A7o

Very truly yours,

$TAII TAI( Col{}fiSSI0Iil

cc : Petitioner' e Representative
llorton D. Sbulnan
P.0.  Box 278
Averill Park, llY 12018
Taxlng Bureau's Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon

o f
:

DAVID C. HAGYMAS, DECISION
AS OFFICER 0F SKI ADVAT{TACE, LTD., :

for Revislon of a Determinatlon or for Refund :
of Sal-es and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlods Ended November 30, 3
L978, February 29, 1980 and May 31, 1980.

:

Petltioner, David C. Ilagynasr :rs offlcer of Ski Advantage' ttd. ' 2 WoodeLde

Court, Troyr New York I2I80, flled a petltl.on for revislon of a determlnatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the periods ended November 30, L978, February 29, 1980 and May 31, 1980

( F l l e  N o .  4 3 4 1 6 ) .

A smalL clalms hearlng was held before Frank Landers, llearl.ng Offlcer, at

the offices of the State Tax Comisslon, Bull-ding No. 9, State Campus, Albany,

New York, on March 15, 1984 at 9:15 A.M. Pet l t ioner appeared by Morton D.

Shulman, Esq. The Audlt Division appeared by John P. Dugan, Esq. (James Della

Por ta r  Esq.  r  o f  counse l ) .

ISSUE

Whether the fallure on the part of petitioner, David C. Ilagymas, ag

offlcer of Ski Advantage, Ltd., to renLt sales taxes due from sald corporatlon

wag due to reasonable cause so as to warrant cancellatlon of penaliy and

ln te res t  pursuant  to  sec t lon  1145(a) ( l ) (1 i )  o f  the  Tax  Law.

FINDINGS OF FACT

1. On March 18, 1983, the Audit Divislon issued a Notlce of DeternlnatLon

and Denand for Paynent of Sales and Use Taxes Due against Davld C. Ilagymas' as
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offLcer of Sno Fun Skl & Tennls Shop (slc),  Ski  Advantage, Ltd. '  assesslng

sa les  taxes  due o f  $5 ,000.73 ,  p lus  pena l ty  o f  $1 ,250.18  and ln te res t  o f  $21308.82 ,

for a total  amount due of $81559.73 for the quarter ly per lods ended November 30t

1978, February 29, 1980 and l . tay 31, 1980.

2. Pr ior thereto, on February 23, 1981, Skl Mvantage, Ltd. (herelnafter

"the corporatLonrr) ftled saLes tax returne for the three quarterly fll lng

perlods at issue. These returns were flled without payment of the sales taxea

shown to be due thereon and were signed by petitloner, Davld C. Ilagynas, as

president,  on February 18, 1981.

3. On AprlJ- 19, 1983, pet i t loner t imely f l led a pet i tLon to revLew the

aforementloned notice of determinatlon.

4. Fron 1976 throughout the perlods at issue, petltloner nas presldent of

Ski Advantage, Ltd. which operated the Sno-Fun Skl Shop in West Sand Lake, New

York. The Sno-Fun Ski Shop sol-d skllng equlpment. At the hearlng, petttloner

conceded that he nas responsible for the unpald sales tax l-lablltty of the

corporat lon.

5..  Pet l t ionerfs posit lon ls that due to certaln inact lona on the part  of

the Tax Compllance Bureau and a speciflc assurance made to htn by a Tax Compliance

Agent, there lras reasonabl-e cauae for falllng to pay the sales tax at lseue ln

a timel-y nanner.

Petltl-oner contended that ln 1979 he negotiated a dernand loan for

$261000.00 wlth the Natlonal Commercial Bank ln order to purchase nelt inventory

for the 1979-1980 skl season whlch would usually run from October through

March. According to the terms of the loan agreenent, the proceeds from the

sale of inventory rrere to be accumulated tn petltionerfs checklng account with
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said bank. When a sufflclent amount had accumulated, the bank wlthdrew enough

to cover the principle and lnterest on the l-oan.

Petltloner testl.fied that on or about Septenber 25' L979 ' because of

poor business the previous season (1978-1979 skl season) and l-n antlclpatlon of

another poor seagon, he contacted the Tax Conpliance Bureau and lnquired what

could be done to insure payment of sales tax that would be due l-ater ln the

season. PetitLoner was advised that, as a precautlonary measure, the Bureau

would proceed wlth the necessary paperwork to conflscate the business lnventory

in the event that the business fal led.

As ant lc ipated, sales for the f979-1980 season rrere poor because of

llnlted snowfall. Sonetlme during 1980, the corporationrs inventory was

conf iscated and sold to sat isfy the Judgnent of a credltor.

PetLtioner further testlfled that on February 18, 1981, Irvlng llorgenstern'

a Tax Compliance Agent, contacted petitioner, acknowledglng that the Department

was neglLgent in not seizing the inventory and statlng that the assessment

woul-d be placed in the |tuncolLectibletr category. Petltloner lras advlsed that

he should not be concerned wlth the sales tax debt any longer.

6, Petltioner contended that he was not aware that the sales tax return

for the period ended November 30, 1978 had not been fl1ed until- it was slgned

by hin on February 18, 1981. The corporationrs books and records were maintained

by a bookkeeper and its tax returns nere prepared by an independent accountant.

7. Petitioner was aware that, with the exception of the National Corm'erclal

Bank and the Tax Departmentr the credltors of the corporatlon coul-d not charge

hln for the paynent of debts. Therefore, l t  l ras pet l t lonerts lntent lon to

insure that the bank and the Tax Department wouLd be paid.
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CONCLUSIONS OF LAW

A. That sect ion 1145(a) (1) ( i i )  of  the Tax Law provLdes, in pert inent

par t ,  tha t :

'rlf the tax cornmlssion deternines that such fallure or del-ay [tn
fll ing a return or paying taxl lras due to reasonable cause and not
due to willful negl-ect, it shal-l remit al-l such penalty and that
port.ion of such interest that exceeds the lnterest that would be
payable lf such lnterest nere computed at a rate set by the tax
com'nisslon pursuant to sectlon eleven hundred forty-trto. The tax
commLsslon shall promulgate rules and regul-atlons as to what constltutee
reasonabLe cause.t t

B. That regulat ion sect lon 20 NYCRR 536.1(b) provldes that grounds for

reasonable cause may include the folLowlng:

"(1) death or ser lous i l lness of the taxpayer,  a responsLble
officer or empl-oyee of the taxpayer, or hls unavoldable absence from
his usual place of busl"ness;

(2) destruct lon of the taxpayerts place of business or buslnees
records by f l re or other casualty;

(3) tinely prepared returns mlspl-aced by the taxpayer or a
responsible enployee of the taxpayer and dl"scovered after the due
d a t e ;

(4) lnabillty to obtaln and assembl-e essentlal Lnfornatlon
required for the preparation of a complete return despite reasonable
e f fo r ts ;

(5) pendlng petition to Tax Comission or formal hearing pro-
ceedings lnvolving a questlon or lssue affecting the computation of
tax for the year, quarter, month or other perlod of delinquency; or

(6) any other cause for del-lnquency whlch appears to a person of
ordinary prudence and intelllgence as a reasonable cause for delay ln
fil ing a return and whLch clearly Lndlcates an absence of gross
negl-igence or wlll-ful- lntent to disobey the taxing statutes.rl

C. That petitloner has falled to show that the fallure to pay the sales

taxes at lssue was due to reasonable cause purauant to Tax Law section 1145(a) (f) (11)

and regulat ion sect ion 20 NYCRR 536.1(b).  The Tax Departnent is under no

obligatlon to seize buslness assets where the payment of sales taxes ls ln

Jeopardy. Sales taxes are to be collected at the time of sale and lt Ls the



-5 -

vendorrs responsibll-ity to safeguard sald monles untll remltted to the Tax

Department.

Petitl-onerts rellance on the alleged assurance by the Tax Compllance

Agent was unwarranted. Said agents do not have the authorlty to make such

asgurances.

D. That the petLtLon of David C. Hagymas ls hereby denLed.

DATED: Albany, New York STATE TAX COMMISSION

JUL 31 1984 .-?ed//^WudD&t^
PRESIDENT
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