
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18, 1984

IIMSM Supermarkets, Inc.
c/o Meyers & Silverman
56-36 Yellowstone Blvd., Apt. 198
Forest  Hi l ls ,  NY 11375

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decisioa by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comrenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York 12227
Phone /l (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Robert Meyers
Meyers & Silverrnan
66-36 Yellorsstone Blvd., Apt. 198
Forest  Hi l ls ,  l fY 11375
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

IIMSM SUPERMARKETS, INC.
and MURRAY ZUCKERI4AN, as Presldent

for Revislon of a Detenninatlon or for Refund
of Sales and Uee Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, L975
through November 30, L978.

DECISION

Petitioners, IIMSM Supermarkets, Inc. and Murray Zuckeruan' as President,

c/o Meyers & Si. lverman, 66-36 Yel lowstone Boulevard, Apt.  19E' Forest l l l1 ls,

New York 1f375, f i led a pet i t lon for revlslon of a determlnat lon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1975 through Noveuber 30 ,  L978 (Fi le No. 31803/32019).

A snall cLalms hearlng was held before Judy M. Clark' llearing Officer, at

the off lces of the State Tax Comission, Two World Trade Center '  New York'  New

York, on May 9, 1983 at 1:15 P.M., with al l  evidence submitted by October 24'

1983. Petitloner appeared by Robert Meyers, P.A. The Audit Dlvlslon appeared

by John P. Ihrgan, Esq. (Angelo Scopel l l to,  Esq.,  of  counsel) .

ISSUES

I. Wtrether a fleld audl.t conducted on the books and records of corporate

peti.tloner properly reflected the taxabl-e sales made and additional sales tax

determined due thereon.

I I .  Whether purchases of f ixed assets were properly held subJect to sales

tax where 
-corporate 

petltioner did not show payDent of tax.

III. Wtrether sales of prepared food and drink were properly deternlned and

held subJect to sales tax on audlt .
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FINDINGS OF FACT

l. On August 12, 1980, rhe Audit Divlsion issued a Notlce of Detet]mlnatlon

and Demand for Payment of Sales and Use Taxes Due against tiMSM Supetmarkets,

Inc. ("the Corporation") covering the perlod December 1, 1975 through Noveuber 30'

L978. Ttre Notlce was issued as a result of a field audlt and asserted addLtional

r a x  d u e  o f  9 3 0 , 7 2 3 . 7 6 ,  p l u s  l - n t e r e s t  o f  $ 2 , 7 L 2 . 4 5 ,  f o r  a  t o t a l  d u e  o f  $ 3 8 ' 4 3 6 . 2 1 .

A Notice of Deterninatl-on and Demand for Payment of Sales and Use

Taxes Due was also issued against Murray Zuckerman, as president of the corPoratlon;

however,  his personal l labl l i ty as off lcer Ls not at lssue herein.

2. The CorporatLon executed three consents to extend the period of

llmltatlon for the issuance of an assessment for the period December I' L975

through November 30, 1978, the flnat one extendlng the perlod to August 311

1 9 8 0 .

3. On audlt, ln order to verlfy taxable sales reportedr the Audit Division

revlewed purchases made by the Corporatlon for the period Ju1y, L977 and.

January, L979 and, classifled then into the fol-lowlng categories whlch would be

taxable upon resale:

Grocery

Z of Total

1 8 . 5 0 2
Soda 4.032
B e e r  L . 0 4 2
Sundry .442
Cigare t tes  1 .047

Tota l -  f f i z

A narkup test was then perforned on July 12, 1979 using current

purchase invoices and shelf prices. The Audit Dlvision determlned the followlng

markups on the above purchases:
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Grocery
Soda
Beer
Sundry
Cigarettes

l{arkup Z

32.L}ZL
LL .75Z
23.122,
45.002;
12 .002 -

Using the aforesaid percentages of purchases and narkups, the Audit

Divis ion deternined taxable sales of $1,045,305.00 for the audlt  per lod.

The Corporati.on leased out the deli section of the store from Noveober,

L977 to the end of the audit perlod. Ttre Audit Divlsion dete::mined taxabLe

del i  sales for the perlod Decenber 1, 1975 through October 31, 1977 to be 10

percent of the Corporat lonrs del l  purchases wlth a markup of 30 percent thereon'

The Audit Dlvision thereby determined petLtloner's taxable dell sales to be

$ 1 1 , 3 6 5 . 0 0 .

Taxable sales for the audlt  per iod were dete::mlned to be $1,055,670.00.

The Corporat lon reported taxable sales of $7231018.00 on sales and use tax

returns flLed. The Audit Divlslon thereby determlned addltlonal taxable salee

of  $333,652.00  and saLes  tax  due thereon o f  $26,694.00 .

The Corporatlon was unabLe to substantiate that sales tex was pald on

$50,372.00 tn f ixed asset purchases durlng the audit  per lod. The Audlt  Dlvlston

therefore held these purchases subject to tax of $4,02g.76. The Audlt  Dlvis ion

thereby deternlned the total  sales and use tax def icLency of $30 '723.76.

4. At a pre-hearing conference he1d, the Audlt Dlvlslon reduced the

Corporat lonts addit ional tax l iabl l i ty to g22,zLg,52. Thls resulted fron

delet ion of three months of purchases for the perlod Deceuber,  1978 through

Î  The Audir Division
faet that sel l lng pr lces
representative of normal

a'  
Est inated.

lncreased this narkup by
on the day of the narkup
se l l ing  pr ices .

[52 frorn 27 .932 due to the
analysls rJere not
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February, 1979 whlch were erroneously lncluded in the arrdit results and an

allowance of one percent of purchases which were pilfered and therefore not

s o l d .

5. In support  of  l ts pet i t ion, the Corporat ion analyzed i ts grocery

purchases for the period March, 1979 and August,  L979. The result  of  thLs

review \ras sunmarized and sholred that the taxable percentage of grocery purchases

was 18.2 percent as compared to the Audit  DivisLonfs caLculat lon of 18.5

percent of total  purchases. The Audit  Dl-vis lonfs f indlngs of taxable grocery

purchases was 19.8 percent when purchases of soda, beer,  sundry and cigarette

purchases were deleted fron the denominator. The Corporatl.on, however, falled

to submit the source docuuents used ln the analysis for verlflcation.

6. In further support of lts petltion, the Corporatlon subnitted sumarles

of weehly speclals offered by Pioneer Food Cooperatlve, the corporatlonrs maJor

supplJ-er of merchandlse. The sr:"rmaries support the Corporationts argumeat that

its selllng prices of groceries changed frou day to day, as they dld on the day

of the markup analysis conducted by the Audlt Df-vision.

7. The Corporation submitted service contracts and saLes Lavolces to show

the paynent of sales tax on fixed assets held subJect to tax oa audlt. A

sumnary of these, whlch are pertinenc to the audit results, ls as follows:

Tota l  he ld  subJec t  to  tax :  $50,372.00
Substan t ia ted  Tax  Pa id  $23,038.00
Capital  Improveuents 81290.00
Outs tde  Aud i t  Per lod  3 ,215.00

Tota l  Subs tan t ia ted  34 ,543.00
Ner  Assers  SubJec t  ro  Tax  $15,829.00

Purchase of,  Motor Vehlcle $ 8,680.00r
52 New Jersey  Tax  PaLd 434. !q"  9 ,114.00

::il::: :::fi,:ioll,..*a,37 
- 

iffi

1- 
Uuder the provls ions of  Tax Law $1f18(7) ,  rec lprocal  credl t  Ls a l lowed

for  the sales tax pald Eo New Jersey.



-5-

8. Petltloners contended that the deli d,epartment lras leased out to Mr.

Kenneth Kramer frou the beglnnlng of the audit period to October 31, L977 and,

therefore, lt should not be held liable for the sales tax detelal.ned due on

those taxable sal-es. The Corporation rang up deli sales during this perlod and

remltted the receipts to the lessee weekly, less rent and charges for electrlclty.

9. Ttre Corporatlonrs records were lnsufficlent for the determinatioa of

an exact amount of taxable sales receiDts or the determl-nation of an exact

anount of tax due.

coNclusroNs 0F tAw

A. That sect ion 113S(a) of the Tax Law provldes for the use of external

indices such as purchases to verify taxable sales recelpts when returns fLled

are lncorrect or lnsufficlent. Ttre audlt method ernployed by the Audlt Dlvislon

ras therefore proper in the absence of sales records discloslng the actual

anount of taxable saLes receipts. (Cbgrlqlr, Inc. v. Stace Eax Coen{sslon' 55

A . D . 2 d  4 4 , 4 L 1  N . Y . S . 2 d  4 1 . )

B. Ihat in the appl-icatLon of narkup percentages to the purchases lthich

were taxable upon resaler the Audlt Dlvision falled to conglder that Promotional

epecials were offered weekly as evidenced by surnnarles from Ploneer Food

Cooperatlve. That the markup on the Corporationrs taxable grocery purchases Ls

hereby reduced to 27.93 percent as orlginally found in the narkup analysls

(F ind lng  o f  Fac t  "3" ,  see  foo tno te) .

C. That corporate pet i t ionerrs purchases of f ixed assets held subJect to

use tax on audit  is reduced by $341543.00 pursuant to Finding of Fact "7".

Furthermore, of  the balance remainlng, $8r680.00 is subject only to an addlt lonal

3 percent tax.
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D. That corporate petitloner was a vendor of the sales nade through the

del i  operat ion for the perlod December 1, 1975 rhrough October 31, L977 wlthln

the meaning of Tax Law $f101(b)(8) and 20 NYCRR 526.10(g)(3).  that the pet i t i .oners

failed to show that the taxable sales were less than those deterolned by the

Audit Division based on the purchases recorded in lts books and records.

E. That the petitlon of IIMSM Supermarkets, Inc. and Murray Zuckettan, as

president, is granted to the extent indicated in Finding of Fact "4" and in

Concluslons of Law "8" and ttC" above; that the Audit Dlvlslon is dtrected to

accordlngty nodlfy the Notlces of Determination and Demand for Payment of Sales

and Use Taxes Due lssued August, 12, 1980; and that, except as so granted, the

pet l t lon ls 1n al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JUL 18 1984
PRESIDENT


