
STATE OT NEW YORK

STATE TAX COHUISSION

In the Matter of the Petition
of

IIMSU Supermarkets , Inc.

for Redetermination of a Deficiency or Rgvision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 12/ t /75 -  11130/78.

AIT'IDAVIT OF }IAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July, 1984, he served the within notice of Decision by certified
nail upon HMSM Supermarkets, Inc., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

IIMSM Supermarkets, fnc.
c/o Meyers & Silverman
66-36 Yellowstone Blvd., Apt. tgE
Forest  Hi1 ls ,  NY 11375

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and cirstody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
18th day of July, 1984.

ster  oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

IIilSM Supermarkets, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod L2lL l75 -  LL(30178.

AIT'IDAVIT OF }IAITII{G

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commissiotr, that he is over L8 years of age, and that on the
18th day of July, L984, he served the within notice of Decision by certified
mail upon Robert Meyers, the representative of the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert Meyers
Meyers & Silverman
66-36 Yellowstone Blvd., Apt. t9E
Forest  Hi l ls ,  NY 11375

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day of July, 1984.

o st-ei
sect ion 174pursuant to Tax La-w



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 18, 1984

HMSM Supermarkets, fnc.
clo Meyers & Silvernan
66-36 Yellowstone Blvd., Apt. 198
Forest  Hi l ls ,  NY 11375

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revielr an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries coacerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COHUISSION

Petitioner' s Representative
Robert Meyers
Heyers & Silverman
66-36 Yellowstone Blvd., Apt. 198
Forest  Hi l ls ,  NY 11375
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

HMSM SUPERMARKETS, INC.
and MURMY ZUCKERMAN, as Presldent

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Perlod December 1, L975
through November 30, t978.

DECISION

Petitioners, IIMS}I Supermarkets, Inc. and Murray Zuckerman, as president,

c/o Meyers & Silverman, 66-36 Yellowstone Boulevard, Apt. 19E' Forest Hlllsr

New York 11375, filed a petition for revislon of a determination or for refund

of sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the perLod

December 1, 1975 through November 30, 1978 (Fi le No. 31803/32019).

A snall cl-aims hearing was held before Judy M. Clark, Hearing Officer' at

the of fl-ces of the State Tax Commlssion, Two llorlil Trade Center, New York, New

York, on Ll ,ay 9e 1983 at 1:15 P.M., with al l  evidence subnit ted by October 24,

1983. Petltloner appeared by Robert Meyers, P.A. The Audlt Dlvlslon 
"pp".t"a

by  John P.  Dugan,  Esq.  (Ange lo  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUBS

I. tr' lhether a fleld audit conducted on the books and records of corporate

petitioner properly reflected the taxable sales made and additional sales tax

determined due thereon.

I I .  Whether purchases of f ixed assets l rere properly held subJect to sales

tax where corporate petitloner dld not show payment of tax.

III. Whether sales of prepared food and drink nere properLy determlned and

held subject to sales tax on audit .
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FINDINGS OF FACT

1. On August 12, 1980, the Audlt  Divls ion lssued a Not lce of Determinat ion

and Demand for Payment of Sal-es and Use Taxes Due agalnst HMSM Supermarkets,

Inc. ("the Corporation") covering the period December l, 1975 through Novenber 30,

1978. The Notice rras lssued,as a result  of  a f leLd audit  and asserted addit lonal

tax  due o f  $30,723,76 ,  p lus  ln te res t  o f  f i7 ,7L2.45 ,  fo r  a  to ta l  due o f  $38,436.21 .

A Notice of Determinatlon and Demand for Palment of Sales and Use

Taxes Due was also lssued agalnst Murray Zuckerman, as presLdent of the corporation;

however,  his personal J- labiJ- i ty as off icer is not at  lssue herein.

2. The Corporatlon executed three consents to extend the perlod of

llnitatlon for the lssuance of an assessment for the period December Ir L975

through November 30, 1978, the finaL one extendlng the perlod to August 31,

r980.

3. On audit ,  in order to verLfy taxable sales reported, the Audlt  Dlvis lon

reviewed purchases nade by the Corporation for the period July, L977 and,

January, 1979 and cl-assified then into the following categorles whlch would be

taxable upon resale:

Z of Total

purchase

markups

Grocery
Soda
Beer
Sundry
Ci.garettes

Total

A markup test was then performed

invoices and shelf  pr lcee. The

on the above purchases:

18 .  s02
4.032
1 .042

.442
r .042

ffiz

on July 12'  1979 using current

Audlt Divislon deterulned the fol-Lowlng
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Grocery
Soda
Beer
Sundry
CJ.garettes

UsLng the aforesaid percentages of purchases and markups, the Audlt

Divis ion determined taxable sales of $1,045r305.00 for the audlt  per iod.

The Corporation Leased out the deli sectlon of the store from November'

1977 to the end of the audlt period. Ttre Audlt Dlvlsion determined taxable

del i  sales for the perLod December 1, 1975 through October 31 ,  lg77 to be 1.0

Percent of the Corporationrs dell purchases with a markup of 30 percent thereon.

The Audlt Division thereby determlned petitionerts taxable delI sales to be

$ 1 1 , 3 5 5 . 0 0 .

Taxabl-e sales for the audlt  per iod were determined to be $110561670.00.

The Corporat lon reported taxable sales of $723rO18.00 on sales and uge tax

returns filed. The Audlt Dlvislon thereby determl.ned addlttonal taxable sales

o f  $3331652.00  and sa les  tax  due thereon o f  $26,694.00 .

The Corporatlon was unable to substantlate that sal-ea tax was pald on

$50,372.00 tn fLxed asaet purchases during the audlt  per iod. The Audlt  Dlvielon

therefore held these purchases subJect to tax of $4,029.76, The Audlt  Dlvlelon

thereby determined the total  sal-es and use tax def ic iency of $30r723.76.

4. At a pre-hearing conference heLd, the Audit DlvlsLon reduced the

Corporat lonrs addit ional tax LiablLl ty to $22r2I9.52. thl-s resulted fron

deletlon of three months of purchases for the perlod December, 1978 through

Markup Z

32.L2Zl
LL.757.
23 .L22"
45.007";
12.002-

I rh" Audit Divlslon
fact that sel l ing pr ices
rePresentative of normal-

2 Est inated.

increased this narkup by
on the day of the markup
se l l ing  prLces .

I5I f tom 27.932 due to the
analysls lrere not
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Februaryr 1979 whtch were erroneously included in the audlt results and an

allowance of one percent of purchases whlch were pllfered and therefore not

s o l d .

5. In support of lts petltion, the Corporatlon anaLyzed lts grocery

purchases for the perlod March, 1979 and August, L979. The result of thls

revlew was summarized and showed that the taxable percentage of grocery purchasee

was 18.2 percent as compared to the Audit  Dlvis lonts calculat lon of 18.5

percent of total purchases. The Audlt Divl"sl-onts flndlngs of taxable grocery

purchases was 19.8 percent when purchaees of soda, beer, sundry and clgarette

purchases were deLeted from the denomlnator. The Corporation, however, falled

to submit the source documents used ln the analysls for verlflcation.

6, In further support of Lts petition, the Corporatlon subnitted sumarLes

of weekly speeials offered by Ploneer Food Cooperat lve, the corporat lonfs maJor

suppller of merchandLse. The surrmarles support the Corporationra argument that

its sel-llng prices of grocerles changed from day to day, as they dld on the day

of the markup analysis conducted by the Audlt Divlsion.

7. The Corporation submltted servlce contracts and sales lnvoices to ehow

the payment of sales tax on fixed asseta held eubJect to tax on audit. A

surmary of these, which are pertinent to the audlt resul-tsr ls as follove:

$50 ,372 .00Total-  held subJect to tax:
Substantlated Tax Paid

Capital Improvements
Outslde Audlt Perlod

Total Substantl-ated
Net Assets SubJect to Tax

Purchase of Motor Vehicl-e
5Z New Jersey Tax Paid

SubJect to tax at 87"
Subject to addltlonal tax at 37"

$23 ,038  .00
8 ,290 .00
3 ,  215  . 00

$  8 ,680 .00?
434.00'

34 ,543 .  00
Fi5;6rm

g ,  I  14 .00
$  6 ,715 .00
$  8 ,680 .00

3 
Urrd"t the provi.slons

for the sales tax pald to
o f  T a x  L a w  S 1 1 1 8 ( 7 ) ,
New Jersey.

reclprocaL credit le allorred
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8. Petltionera contended that the deli department $ras l-eased out to Mr.

Kenneth Kramer from the beginning of the audit period to October 31, L977 and.,

therefore, it should not be held liable for the sales tax determlned due on

those taxabLe sales. The Corporat,ion rang up del-l sal-es durlng thls perlod and

renit ted the recelpts to the lessee weekly,  less rent and charges for electr lc i ty.

9. The Corporat lonrs records rrere insuff ic ient for the determlnat lon of

an exact amount of taxable sales recelpts or the determlnatlon of an exact

amount of tax due.

CONCLUSIONS OF I,A!il

A. That sect ion 1138(a) of the Tax Law provides for the use of external

Lndices such as purehases to verlfy taxable sales receipts when returns fl1ed

are incorrect or insufficlent. Ttre audit method enployed by the Audlt Dlvlslon

was therefore proper ln the absence of sales records disclosing the actual

amount of taxable sales recelpts.  (Chartair ,  Inc. v.  State Tax Conrmisslon, 65

A . D . 2 d  4 4 , 4 t 1  N . Y . S . 2 d  4 1 . )

B. That ln the applicatLon of markup percentagea to the purchases which

were taxable upon resale, the Audlt Division fatl-ed to conslder that promotlonal

specials were offered weekly as evldenced by sumaries from Ploneer Food

Cooperatlve. That the markup on the Corporationrs taxable grocery purchases ls

hereby reduced to 27.93 percent as orlginal-ly found in the markup analyais

(Finding of Fact rr3rr ,  see footnote).

C. That corporate pet i t ionerrs purchases of f lxed assets held subJect to

use tax on audit  is reduced by $341543.00 pursuant to Finding of Fact rr7rr .

Furthermore, of the balance remainlng, $81680.00 ls subJeet onl-y to an addltLonal

3 percent tax.
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D. That corporate petltioner rras a vendor of the sales made through the

del l  operat ion for the period December 1, 1975 through October 31, L977 l t l th in

the  meanLng o f  Tax  Law S1101(b) (8 )  and 20  NYCRR S26.10(g) (3 ) .  That  the  pe t l t ioners

falled to show that the taxabl-e sales were less than those deternined by the

Audit Division based on the purchases recorded ln Lts books and records.

E. That the petltlon of HMSM Supermarkets, Inc. and Murray Zuckerman' as

presJ-dent, is granted to the extent Lndlcated in FLnding of Fact tt4rf and ln

Conclusions of Lalr rrB" and ilCrr above; that the Audlt Dlvisl-on is directed to

accordlngly urodify the Notices of Determinatlon and Deuand for Paynent of Sales

and Use Taxes Due issued August 12, 1980; and that,  except as so granted, the

petltlon ls ln all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 18 1984
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