
STATE 0F NELI Y0RK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Grecian Square, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  I /77 -8/  3L/  80.

AFFIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
certified mail upon James Vittas, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

James Vittas
29 Broadway
New York, NY 10006

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
2Ls t  day  o f  September ,  1984.

to I

pursuant to Tax Law sect ion 174
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In the Matter of the Petition
of

Grecian Square, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  L l77 -8/31/80.

AFFIDAVIT OF MAITING

State of

County of

New York J
ss .  :

Albany J

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
cert i f ied mail upon Grecian Square, fnc., the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Grecian Square, fnc
33-04 Ditmars Blvd.
Astor ia ,  NY 11105

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
2 ls t  day of  September,  1984.

pursuant to Tax traw section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, 1984

Grecian Square, Inc.
33-04 Ditnars Blvd.
Astor ia ,  NY 11105

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornmission nay be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Janes Vittas
29 Broadway
New York, NY 10006
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( CO!{MI.SSION

In the Matter of the Petltlon

o f

GRECIAN SQUARE, INC. ./

for Revisl-on of a Determlnation or for Refund
of Sal-es and Use Taxes under Artlcles 28 and
of the Tax Law for the Period June 1, L977
through August 31, 1980.

29 :

DECISION

Petltioner, Grecian Square, Inc.r 33-04 Ditmars Avenue, Astorla' New York

11105, f i l -ed a pet i t lon for revision of a determlnat lon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period June 1r

L977 through August 31, 1980 (f l le No. 3570f).

A small clalms hearlng was hel-d before Arthur Johnson, Ilearlng Officerr at

the offices of the State Tax Conrmlssion, Two World Trade Center, New York, New

York, on January 24, L9g4 at 9:15 A. l '1.  Pet l t loner appeared by Janes Vit tas.

The Audit Dlvision appeared by John P. Dugan, Esq. (Herbert Kamrass, Eeq.' of

counsel) .

ISSUE

Whether the AudLt Dj-vislon properly estlmated petltionerrs tax ltabllity

on the basls of external l-ndLces.

FINDINGS OF FACT

1. Pet i t loner,  Grecian Square, Inc.,  operated a neighborhood bar located

at 33-04 Ditmars Boulevard, Astorla, New York.

2, On Septenbet 17, 1980, the Audlt Divlslon issued a Notice of Deternl-

nation and Demand for Paynent of SaLes and Use Taxes Due agalnst petltioner
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covering the perlod June 1, 1977 through August 3le 1977 for taxes due of

$L ,642.40 ,  p lus  pena l ty  and ln te res t  o f  $1 ,001.86 ,  fo r  a  to ta l  o f  $2 ,644.26 .

On May 28, 1981, a second notlce was lssued for the perl-od September 1,

1977 through August 31, 1980 whtch agsessed addit lonal taxes of,  $22'551.84,

p lus  pena l ty  and ln te res t  o f  $11,276.09 ,  fo r  a  to ta l  o f  $33 '827.93 .

Sald notLces lrere issued as a result of petltLonerfs faLlure to subml-t

books and records for audlt as requLred by sectlon II42 of the Tax Law.

3. Petltloner exeeuted a consent extending the perlod of llmttatlon

assessment of sales and use taxes for the perlod June I ' 1'977 through May

1980 to  June 20 ,  1981.

4. At the lnltlal fteld vl-slt to petltionerts premlses, the Audit Divislon

was advised by Mr. James Vlttas, petltionerrs accountant' that books and

records were only avallable for 1980. l,tr. Vittas indLcated that records for

prior years were dlscarded by a porter when cleaning the basement.

The Audlt DivLsion requested purchase l-nvoices for the perlod March I'

1980 through August 311 1980 so that it could perform a markup test. Purchaeee

for thls period amounted to $4, 940.74, of whLch $I,542.38 were cash purchases.

Petltioner could produce only three invoices. The auditor declded that a

markup test would serve no purpose slnce there rtas no purchase informatlon

avallabLe prlor to 1990 and lnvoLces available for 1980 were inconplete.

Petttionerts accountant reconstructed cash dlsbursements for the

perlod June I, L977 through December 31, 1979 fron check stubs or bank statements.

Purchases nade by check for thLs period totalLed $12'881.00. The audltor

eomblned this total with the purchases determined for January through August,

1980 ($7,207.00) to arr lve at total  purchases of $20,088.00. The audltor l raa

of the opinlon that purchases were incomplete because it dld not eeem feaslble

for

31 '
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that such purchases coul-d generate reported sales of $104r231.00 ln pet l t lonerrs

operation. As a reeult, the Audlt Division sent inquLrles to slxty-two (62)

llquor, wine and beer wholesalers in the New York area ln an attempt to verlfy

actual purchases made by petitioner. Approxlmate!-y 25 resPonsea l,rere recelved

but only three lndlcated purchases by petltioner.

The Audit Divislon then revlewed bank deposits for the perlod June 1,

1977 through November 30, L977. The deposits total led $81,992.OO, of whlch

$6r020.00 represented sales tax, J-eavlng sales of $75 '972.00. PetLt ioner

repor ted  saLes  o f  $64r997.00  fo r  a  d i f fe rence o f  $10,975.00 .  (The d lsc repancy

would actual-Iy be greater because the receipts used to make caeh purchases were

not ref l -ected Ln deposits.)

The Audit DivLslon determlned it was necessary to estlmate petitionerfs

sales because of the inadequate and incomplete records furnlshed by petitloner.

The Audit Division increased reported sales by 200 percent to arrlve at additlonaL

taxable sal-es of $302,428.00 and taxes due thereon of $24rL94.24. (Pet l tLoner

dld not fll-e sales tax returns for the perlods ended November 30r L977, February 28,

1978 and May 31, 1978 and, therefore, sales were based on an average of reported

sales for subsequent periods.) The estimate lras based on the audl.torrs experLence

wLth audits of simllar businesses.

5. Petltioner estimated lts sales uslng the reconstructed cash dlsbursementa

as fol lows:

6 l  L /77-12/31 /77

$36 ,77  4 .42
L4,290.L6w
7 ,410 .00
I , 000 .00

$30 ,894 .26

1978

$22 ,485 .  63
2 ,  700 .  00

ffi8r65
16 ,042 .  0o
5 ,100 .00

$40 ,927  . 63

L979

cash ln bank
less: exchangee

eaeh payroLl
cash purchases
sales
Iess :  ren t

$42,574.82
500.00

$42,074,82
20 ,250 .00
3,  000.  00

$65,324.82
9 ,  600 .00

$55,724.82
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6. Petitioner argued that the cash disbursements were adequate books and

records from whleh the Audit Divislon coul-d deteruine 1ts 11ab111ty. PetLtionet

argued further that the purchases and the reconstructed sales from the cash

dlsbursements show markup percentages ranging from approxlmatel-y 400 to 500

percent, which are more than adequate for its buslness oPeratlon. 0n that

basls, petltloner concluded that the 200 percent lncrease to reported aales was

arbitrary' unreasonabLe and not Justlfled.

7. Petitloner dld not have any sales records avaLlabl-e for perlods prlor

to 1980. The sales records for 1980 were lnsufflcient ln that cash register

tapes, or any other verlfiable record of indivlduaL sales recelptsr rtete rlot

malntalned by petltioner.

CONCLUSIONS OF LAW

A, Ttrat petltioner fatled to maintaLn and provLde the Audit Dlvislon with

books and records for the period June 1r 1977 through December 31 ' 1979 ae

required by sectlons 1135 and 1L42 of the Tax Law. Moreover, the available

recordg for January l, 1980 through August 31, 1980 were lnadequate for verlfylng

taxable sales.

Sectlon 113S(a) of the Tax Law authorizes the Audlt DivLslon to

determine the amount of tax due from such lnforoation

if necessary, the tax may be estlmated on the basis of

as may be aval.lable and,

external lndlcee (Matter

of Sakran v. State Tax Connlssion, 73 A.D.2d 989).

B. That the reconstructed cash disbursements (Flnding of Fact rr5") do not

constitute adequate books and records to conduct an audit. lJhen books and

records are unreliabl-e and lncomplete, as here, a rrtest perlodtt audlt uslng

external indices is pernissLble (Matter of Hanrattyrs/732 Ansterdam Tavern, Inc.

v .  N .Y.S.  Tax  Con 'miss lon ,  88  A.D.2d 1028,  mot  fo r  l v .  to  app.  den. '  57  N.Y.zd
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608, mot.  to dismlss aPP. granted, 57 N.Y.2d,954).  t* loreover,  when a taxpayerrs

recordkeeplng ls faultyr exactness ls not required of the examinerrs audit

( l " lat ter of  lu leyer v.  State Tax Cormlssion, 61 A.D.2d.223, mot.  for lv.  to app.

d e n .  r  4 4  N . Y . 2 d  6 4 5 ) .

C. That the Audit Divislon was unsuccessful- in obtalnlng the amount of

purchases made by petitl-oner through independent verification. Thereforer as

an al-t,ernativer the Audit Division estimated the taxes due based on audits of

slmllar buslnesses. Under the circumstances, such a method was reasonable and

petitioner falled to overcome its burden to denonstrate by clear and convincing

evidence that the method of audit or the amount of tax assessed rtas erroneous

(Matter of Urban Liquors, Inc. v. St,ate Tax Conilrisslon, 90 A.D.2d 576).

D. That the petition of Grecian Square, Inc. is denled and the notlces of

determinatlon and demand for paynent of saLes and use taxes due issued Septenbet L7,

1980 and May 28, 1981 are sustained.

DATED: Albanyr New York STATE TAX COMMISSION

sEP 21 1984
PRESIDENT
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