
STATE OF NEId YORK

STATE TN( COUMISSION

In the Matter of the Petition
o f

GRB Chemists, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6/ 7/75-21 28/ lg .

AIT'IDAVIT OF MAITING

State of New York I
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, 1984, he served the within notice of Decision by cert i f ied
mail upon GRB Chenists, Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed
as fo l lows:

GRB Chemists, fnc.
446 Cenxral Ave.
Cedarhurst ,  NY 11516

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That. deponent further says that the said addressee is the petitioner
herein and that the address set forth on said lrrapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of August,  7984.

Authorized to administer oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the
of

GRB Chemists,

Petit ion

Inc . AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax law for the
Period 6l  7/75-21 28/ 79 .

St,ate of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of Augustr 7984, he served the within notice of Decision by cert i f ied
mail upon Irwin Siegel, the representative of the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Irwin Siegel
Agins, Dolgin & Siegel
342 Madison Ave.
New York, NY 10173

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
9th day of August,  1984.

pursuant to Tax l,aw section 1,74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 9, 1984

GRB Chemists, Inc.
446 Central Ave.
Cedarhurst ,  NY 11516

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( CO}IMISSION

Petit ioner' s Representative
frwin Siegel
Agins, Dolgin & Siege1
342 Madison Ave.
New York, NY 10173
Taxing Bureau' s Representative



STATE Of NEI^I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GRB CHEMISTS, INC.

for Revlsion of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod June 1,
through February 28, 1979.

issued a Notice of Determination and Demand for

Due agalnst pett t ioner,  GRB Chemists,  Inc.r  ln

DECISION

audit, the Audlt

Payment of Sales and

the a,mount of $58'590.59,

Refund
28 and
1975

, o

Petitioner, GRB Chenlets, Inc., 446 Central Avenue, Cedarhurst, New York

11515, f i led a petLt lon for revlslon of a determlnat ion or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod June l,

1975 through February 28, L979 (Fi l -e No. 28536).

A fornal heartng was held before Danlel J. RanallL, IlearLng OffLcer, at

the offlces of the State Tax Conmlsslon, lbo World Trade Center, New York, New

Ygrk, on July 14, 1983 at 9:15 A.!1.,  wlth al l  br iefs to be subnit ted by November 7'

1983. Petltioner appeared by Irwin Slegel, Esq. The Audlt Dlvlslon appeared

by John P. Dugan, Esq. (Mlchael-  Glt ter,  Esq.,  of  counsel) .

ISSUES

I. lJtrether the Audlt Divlsion properJ-y determined petltlonerts addltlonal

sales tax due.

II. I,lhether penaltles and interest in excess of the statutory mlnimum

should be waived

FINDINGS OF FACT

1. On November 27, 1979, as the resul- t  of  a f le ld

Dlvision

Use Taxes



-2-

p lus  pena l ty  o f  $131929.94  and l -n te res t  o f  $18,208.25 ,  fo r  a  to ta l  due o f

$90,728.78 for the period June 1, 1975 through November 30, 1978. On the same

date, the Audlt DlvLsion issued a Notlce of Determinatlon and Demand for

Paynent of Sales and Use Taxes Due agalnst petitioner in the amount of $41239.99,

p lus  pena l ty  o f  $551.19  and in te res t  o f  $348.95 ,  fo r  a  to ta l  due o f  $5 '140.13

for the perlod December 1, 1978 through February 28, L979.

2. On August 5r L979, pet l t ioner,  by i ts secretary-treasur€r1 executed a

second consent which e:(tended the perlod of llnitatlon for assessment of salee

and use taxes due for the period June 1, 1975 through February 28, L979 to

December 20, 1979.

3. PetLtioner operates a drug store under the name Robertrs Phar:macy ln

Cedarhurst, New York. The front hal-f of the pharmacy is used to sell over-the-

counter drugs, cosmetics, perfumes, lce cream, candy and sundries. The rear

hal-f of the store is devoted to the preparatlon and sale of prescrlptlon drugs.

The pharnacy is located on the main commercial street of Cedarhurst and there

are several other drug stores nearby operating in competltlon with petltloner.

4. Petitioner maintained no cash register tapes or other orlglnal source

docunents of cash salesr but dld naintain sales sJ-ips on its in-house credlt

accounts. Such credlt  sal-es const i tuted, 47.9 percent of total  sales accordlng

to a test of varlous months during the audit perlod performed by petltioner.

In order to determine the amount of sales tax due for each quarter' petitlonerts

accountant estimated the percentage of taxabl-e sales and applied lt to gross

sales per books. Pet l t lonerfs accountant general ly used a taxable sales

percentage of between 26 and 28 percent. The accountant had been told by the

prlor owners that that was the nethod they used and he contlnued to do lt ln

the same manner.
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5. Or audit, the audltor found that, due to lack of internal accountlng

control-s,  gross sales per pet l t ionerfs books could not be ver l f led; moreover,

gross sal-es per petitlonerrs books were higher than gross sales per Federal

income tax returns. Therefore, he found it necessary to resort to a narkup

test of taxable purchases. The audltor llsted total purchases fro'n each of

petltlonerrs suppliers for one complete flscal year. He then examlned one

monthrs involces from each supplier to determl-ne the percentage of taxable

purchases from each vendor. Each percentage nas applied to the total purchaees

from the respective suppller to find taxabl-e purehases per suppller. The

audltor then total-I-ed the taxable purchases and dl-vided the total by total

purchases to arrive at a taxable ratio. The audltor computed a taxabl-e ratlo

of 63.13 percent for the period pr ior to September 1, 1976 and 6f.95 percent

for the period after September 1, 1976.

6. The audltor then dld a markup test uslng current lnvolces and current

shelf prices for a day. The test lncluded itene on sale lf the auditor had a

current invol-ce availabl-e for such items. By thls nethod, the auditor computed

an average narkup of 47.84 percent for the period prior to September 1, L976

and an average markup of 48.09 percent for the period after September I' L976.

The auditor aLlowed a 2 percent reduction of the computed markups for empl.oyee

dlscounts ' ptefetted customer discounts, specLal sales and cosmetlc promotlon

sales' resulting ln markups of 45.84 and 46.09 percent respectlveLy. The

auditor then applLed the computed markup percentages to the taxable purchases

conputed to arrive at taxable sales. He then divlded addltlonal taxable sales

by reported taxable sales to obt,aln a percentage of error of addltlonal taxable

sales of 120.05 percent.  The auditor reduced taxable sales by 2.5 percent to

al-l-ow for pllferage.
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7. Pet l t lonerfs explanatLon for the dlscrepancy between gross sales per

books and gross sales per Federal income tax returns rras that sales per books

included sales tax collected and bad checks given by customers. At the end of

the year, petitlonerrs accountant subtracted the sales tax paLd and customer

checks which had been returned by the bank wlthout payment. The flnaL figure

was the figure petLtLoner supposedly reported on lts Federal- lncome tax return.

Howeverr an examination of petl-tionerts reconclllation of bad checks and sales

tax included in its saLes per books showed such amounts to be $51332.00 in

1976,  $5 ,000.00  ln  L977,  and $20,886.00  ln  1978.  The ac tua l  amounts  o f  sa les

tax which were reml-tted during the audit perLod averaged $121800.00 per year.

Thus, there remains a large unexplalned dlscrepancy between gross sales per

books and gross sal-es per federal returns. Petltloner malntaLned that lts

gross sales of $2,604,915.00 reported on i ts Federal  return approximated the

gross sales as determlned by the audltor. The auditor determined total taxable

sales to be $115881000.00 and taxable percentage of purchases of 62.5 percent.

Petitloner argues that such determinations result ln gross sales per audlt of

$2,540,798.00, whlch was approxlnately $60,000.00 less than pet l . t ioner reported

on its Federal- income tax return. Petltlonerrs argument assumes that the taxable

percentage of purchases was the same as the taxable percentage of sales; however,

no markups were computed on exempt purchases to determlne exempt sales. Thus,

gross sales were not establ-ished by a purchase markup audlt.

8. Petitioner also argued that the audltor should have gl.ven welght to

lts in-house charge saLes records whlch were gompl-ete for the audlt perlod and

which represented 47.9 percent of sales. Pet l t loner tested i ts charge sales

for the entire month of October, L977 and. determined a percentage of taxable

sales of 41.1 percent. Pet,ltioner ualntalns that the latter figure is nore
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accurate than the 63.f3 percent and 51.95 percent determlned by the audltor.

However, the nunbered charge sales s1lps whlch were admitted lnto evidence had

numerous mlssing numbers so that lt ls lnposslble to determlne whether such

sales were the total- charge sal-es for the month tested by petltloner.

9. Petitionerfs primary suppller was Drug Guild Dlstrlbutors, Inc. ("Drug

Gui l-drr) .  Drug Gui ld purchases accounted for 42 percent of pet l t ionerfs total

purchases for the audlt perlod. On audlt, the audl-tor tested Drug Gulld

purchases for two two week periods and arrived at a taxable percentage of 35.66

percent. Petltloner tested a dlfferent two week period and determlned a

taxable percentage of 20.5 percent with respect to Drug Gulld purchases.

Petlttoner argued that its flgure was more accurate than the audltorts because

pet l t lonerts f igure would reduce the overal l  taxable percentage of petLt lonerrs

purchases to an amount closer to the flgures for comparable drug stores aa

llsted ln the Lllly Digest, an annual pharnaceuttcal publ-lcatlon of 811

L1L1y and Conpany which contains a survey of pharnacists acrosa the country.

The Drug Gulld taxabl-e purchases as determined by the audltor totalled $74,000.00.

According to pet i t ionerrs test,  the Drug Gul ld taxable purchases were $41r482.00.

10. Petltioner also maintained that in computing the markup percentages'

the audLtor did not suff ic ient l -y take account of pet i t ionerrs loss leaders,

which were items sold at or below cost in order to compete with other pharmaclee

ln the area. Petitioner did lts own markup test on loss leaders purchased from

Drug Gulld and incorporated the result lnto the audlt narkup test for Drug

Gul1d purchases. The result was a 9.6 percent markup on Drug Guild purchases

a6 opposed to the 33.2 percent determined by the audltor,  Pet i tLonerrE test,

however, lndicated that nearl-y one half of Drug Gutld purehases were sold as

loss leaders. There was no evl.dence presented supporting such a proposltlon.
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11. Petitioner gave a 10 percent dlscount to certain customera on purchases

of cosnetlce and perfunes. PetLtloner alleged that all of lts cash customers

received such a discount and, therefore, 50 percent of lts sales lnvoLved the

10 percent dlscount. Petltioner nalntained that the audltor should have made

allowance for the dlscount. However, there was no documentation of the dlecount

and no other evldence, other than the testLnony of one custouer' that one half

of  pet l t ionerts cuatomers conststent ly received a 10 percent discount.

12. Petitloner further argued that the 2.5 percent all-owance for pLlferage

was lnsufficlent due to the locatlon of the store and tts Lack of eecurlty.

I,lhen asked for a more accurate figure for pllferage, however, petltionerrg

secretary-treasurer was unable to determine a different flgure.

13. The auditor determl-ned that petitl-oner flled seven of flfteen returns

late durlng the audit period and concluded that "taxable sales were grossly

underreported'r and recommended lmposltlon of a penalty and maximum lntereet.

Petltioner argued that it acted in good falth and dld not understate its

taxable sal-es. The testlmony of petltlonerrs accountant, howeverr lndicated

that he prepared the returns in a tlnely fashlon but that petitionerfs offlcere

woul-d, for undlsclosed reasons, leave the returne J-ying on the desk and not

naiL then Ln on tlme. Petitioner further argued that lt did not underetate the

tax because it relled on percentages from its charge sales sllps. However,

pet l t ionerrs accountant test i f led that he used a taxable percentage of 26 to 28

percent and petitlonerts onrr analysis of taxable charge sales reveaLed a

taxable percentage of 41.1 percentr thus Lndlcatlng that petitl-oner underreported

by at least 14 percent.
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CONCLUSIONS OF LAW

A. That sectlon 1.135 of the Tax Law, in effect during the perlod ln

issue, requires every person required to col lect sales t€rx to keep records of

every sale and of the tax payable thereon. trsuch records shall lnclude J a.rr"

copy of each sales sI lp,  lnvoLce, receipt,  statement or memorandun.. . t t .

Seccion 1f38(a) provides that lf a sales tax return "is not flled, or lf a

return when fll-ed ls lncorrect or insufftclent, the amount of tax due shall be

determlned by the tax conmission from such informatlon as nay be avaLlable. If

necessary, the tax may be est lmated on the basLs of external lndlces.. . t t .

ttwhen records are not provided or. are incomplete and lnsufflcient' lt ls lthe

Tax Conmission'sl duty to select a method reasonably calculated to reflect the

taxes due. The burden then rests upon the taxpayer to demonstrate.. . that the

method of audlt or the amount of the tax assessed was erroneousrr (Surface Llne

Operators Fraternal Organizat ion, Inc. v.  Tul1y, 85 A.D.2d 858).

B. That petitioner has not demonstrated that its gross sales as reported

on lts Federal income tax returns rilere correct. The audit flndings only

determined the t,axable percentage of purchases and do not support petltlonerrs

arguments that its gross sales were correctly reported but that lts taxabl-e

sal-es were incorrect. Moreover, petLtioner did not adequately denonstrate that

l ts test of  in-house charge sales lndlcated a taxable percentage of 41.1

percent. As dlscussed ln Findlng of Fact tt8", there appear to have been

numerous missing charge sLlps from the month testedr thus rendering the test

unrellabl-e for determlnlng an accurate taxable percentage of lts sales.

C. That pet i t ionerrs taxable percentage test of  Drug Gui ld purchases for

a different tno week period from the Audit Divislonfs resulted in a 15 percent

dlfference between the two periods. In vlew of the evidence and testlmony
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presented by pet i t loner,  an average taxable percentage of 28.1 percent l -s to be

used wl-th respect to Drug Guild purchases. Drug Gulld purchases for the test

perlod anounted to $2021351.00 and 28.1 percent of said amount results in

average taxable purchases fron Drug Gull-d of $56,860.63. Ttre audltor deteruined

average taxable purchases fron Drug Gulld to be $Za,OOO.O0, thus, taxable

purchases for the test perl-od must, be reduced by $L7r139.97. Ttre taxable

purchases deternined by the auditor for the perlod prior to Septenber 1, L976

were $302,978.34, therefore, the correct taxable purchases for that per lod were

$285,838.37. Wtren the lat ter f lgure ls dlv ided by total  purchaees of $479'933.43,

the resirlt ls a taxabl-e ratio of 59.55 percent for the pre-September I, L976

period. The taxable purchases deternl-ned by the auditor for the perLod after

September 1, 1976 were $297,295.A6r therefore, the correct taxable purchasee

for that per iod were $280,155.09. Wtren the lat ter f igure is dlv lded by total

purchases of $479,933.43, the result  ls a taxabl-e rat io of 58.37 percent for

the post-September I ,  1976 period. Pet i t lonerfs addlt ional taxable sal-es are

to be deternLned by applying the taxable percentages as follows:

Purchases  (6 / I175 -  8 /3L176)
TaxabLe ratlo
Taxable purchases
Markups (pre 9lLl76, 45.842
Taxabl-e sales (6l l l75 -  813l/76)

Purchases  9 /L /76  -  2 /28 /79)
Taxable ratlo
Taxable purchases
Markup (post 911176) 46.097.
Taxab le  sa les  (9 lL l76  -  2 /28 /79
Total- taxable sales
Less: Pl ]- ferage (2.57")

Less: Bad debt sal-es
Net taxabl-e sales
Less: Reported taxable sales
AddltionaL taxable sales

$ 609 ,113 .95
s9.562w

166,302.L4

$1 ,  182  , 707  . 33
s8.372

318 ,180 .59

$ 529,090.41

2 ,407  .65w
72r ,663.O0

S-TffiI5
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D. That petitionerts argument that addltlonal l-oss leaders should be

included ln the auditorrs markup test to arrlve at a markup of 9.6 perce$t ls

not supported by the record. As dlscussed ln Flndlng of Fact "10tt, such a

proposlt lon results in a f lndtng that nearly half  of  pet l t ionerts sales were of

loss leaders. There nas no evidence in any forn which could support a markup

of as low as 9.6 percent,  nor a f tndlng that one half  of  taxable sales were

sales of loss leaders.

E. That inasmuch as petitioner could offer no proof aa to why, or by how

much, the ptlferage allowance should be lncreased to greater than 2.5 percent,

Lt has not met its burden of provlng that the audlt findings lrere erroneous and

the al-Lowance by the auditor is sustalned.

F. That section 1145(a) of the Tax Law, ln effect durlng the perJ-od ln

lssue' provides for lmpositLon of a penalty for fallure to tinely flle a return

or pay over sales tax unless such del-ay nas excusable. Petltloner offered no

reasonable explanation for why conpleted tax returns were l-eft J-ytng around on

desks and then filed late or why such low taxable percentages lrere consistently

used when records were availabl-e whlch clearly indicated a hlgher percentage

was cal led for.  There was, therefore, no excuse for pet i t lonerrs deLay ln

paylng over the proper amount of sales tax when due.

G. That the pet l t ion of GRB Chenists,  Inc. is granted to the extent

indlcated in Concl-uslon of Laly "C"; that the Audlt Dl"vLslon ls dLrected to

noclify the notlces of determination and demand for paynent of sales and use



taxes due issued Novembet 27,

the petition is in all- other

DATED: Albany, New York

AUG O g i9B4

_10_

1979 accordingly;  and that,  except as so granted'

respects denied

STATE TAX COMMISSION
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