
STATE

STATE

OF NEI,J YORK

TAX COMI'fiSSION

In the Matter of the Petition
of

Robert Go1tl
Off icer of Robert Daniels, Inc.

for Redeter:nination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the Period
9/L/74-2/28/80.

AITIDAVIT OF }TAITINC

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by certified
mail upon Robert Gold, Off icer of Robert Daniels, Inc., the petit ioner in the
wlthin proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Robert Gold
Officer of Robert Daniels, Inc.
c/o Berkowitz
3345 Blair Dr.
Los Ange1es, CA 90068

and by depositing satne enclosed in a postpaid properly addressed lrrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
31st day of July, L984.

orized to
pursuant to Tax law

r



STAIE OF I{BI{ YORK

STATE TAX COII}flSSION

In the Matter of the Petitioo
of

Robert Gold
Officer of Robert Daniels, Inc.

for Redeterniaation of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the lax Lae for the
Period 91U74-2/28180.

AITIMVIT OI'IIAIIIT{G

$tate of l{ew York }
ss . :

County of Albany l

David Parchuck, being duly sworn, depoees and saya that he is aa euployce
of the State Tar Comisei.on, that he ie over l8 years of age, oDd that on tbe
31st day of July, 1984, he gerved the within notice of Decision by certlfied
nail upon Fred Dear, the represeutative of the petitioaer in tbe within
proceedio$r bY enclosing a true copy thereof in a gecurely sealed postpaid
orapper addressed as follovs:

Fred Dear
Pi l l ,  Dear  & Co.
55 Bl.eeker St.
Millburn, NJ 07041

and by depositing sane enclosed in a postpaid properly addressed wragper ls a
post office under the exclugive care and custody of tbe Uaited States Postal.
$ervice $rithin the State of l{ew York.

That depooeot further says that the said addrcssee is the representative
of the petitioaer herein and that the addrees set forth on gaid wrapper is the
last kaonn address of the repreeentative of tha petl.tioaer.

Sworo to before ne tbis
31st day of July, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 31, 1984

Robert GoId
Officer of Robert Daniels, fnc.
c/o Berkowitz
3345 Blair Dr.
Los Angeles, CA 90058

Dear Mr.  Gold:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission may be instituted only undef
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York 72227
Phone # (518) 457-207a

Very truly yours,

STATE TN( CO}TMISSION

Petitioner' s Representative
Fred Dear
Pi I l ,  Dear  & Co.
55 Bleeker St.
Hil lburn, NJ 07041
Taxing Bureau's Represeotative

cc :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

ROBERT GoLD,
AS OFFICER OF ROBERT DAIIIELS, INC.

for Revision of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod September 1, L974
through Febtuaty 28, 1980.

DECISION

PetLt loner,  Robert  Gold, as off lcer of Robert  Danlels,  Inc.,  c/o BerkowLtz,

3345 Blalr  Drive, Los Angeles, CalLfornla 90058, f l led a pet i tLon for revlslon

of a determination or for refund of sal-es and use taxes under Artlcles 28 and

29 of the Tax Law for the perlod Septenber 1, L974 through February 28, 1980

( F l l e  N o .  3 1 4 7 3 ) .

A snalL cl-aims hearlng was held before Judy M. Clark, HearLng Offlcer' at

the offlces of the State Tax Comigelon, I\so World Trade Centerr New Yorkr New

York, on October 2Ir  1983 at 9:30 A.M., nl th al l  evldence to be subnlt ted by

November 20, 1983. Petltloner appeared by Fred Dear, C.P.A. Ttre Audlt Dlvislon

appeared by John P. Dugan, Esq. (Angelo Scopel l l toe Esq.,  of  counsel) .

ISSUE

Whether the audit method used to determlne the saLes tax llabillty of

Robert  Danlels,  Inc. was proper.

FINDINGS OF FACT

a

1. Petltloner lras president of Robert

durlng the period in issue. The corporation

last buslness locat lon being at 2 t{est 45th

tlon ceased lts buslness operatLon ln March,

Daniels, Inc. (ttcorporatlonrr)

offered printlng servlces wlth lte

Street, New York Ctty. fire corpora-

1980.
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2. On August 20, 1980, the Audit DLvlslon lssued a Notlce of Determinatlon

and Demand for Paynent of Sales and Use Taxes Due agalnst Robert Gold, as

offLcer of the corporation. The Notice wa€ lssued as a result of a fl-eld audtt

of the records of the corporatlon and represented petitLonerfs personal ltablllty

under sect ions 1131(1) and 1133 of the Tax Law. The Notlce covered the perlod

September 1, 1974 through February 28, 1980 and asserted addltlonal tax due of

$19,883.72 ,  p l -us  in te res t  o f  $4 ,692.14 ,  fo r  a  to taL  due o f  $241575.86 .

3. Pet i t ionere on behalf  of  the corporat lon, executed three consenta to

extend the perlod of l-lnitation for the issuance of an assessnent coverlng the

period September 1, L974 through August 31, L977. The last extended the perlod

to Decenber 2O, 1980.

4. As a result of a pre-hearing conference heLd, the Audlt Dlvlslon

reduced pet l t ionerfs addlt lonal tax due to $17 r744.96.

5. The Audit DlvisLon revLewed the corporatlonrs nontaxable sales made

for the perlod December 1, 1976 through Novenber 30, L977. I t  found that

$501017.00  in  sa les ,  o r  7 .55797 percent  o f  g ross  sa les ,  were  no t  suppor ted  by

any resale or other exemptlon cert l f icate. The Audit  DLvLslon appl led 7.55797

percent to the corporationts gross sales reported ln the audlt period and

determined addltionaL taxabl-e sales of $22L,8L2.00 and tax due thereon of

$ L 7  , 7  4 4  . 9 6 .

6. Prlor to heartng, petitioner submltted additlonal resale certlflcates

from the following customers: I"tcCalls Pattern Co., Business International-

Corporation and Mego Corporation.

The Audit Divlslon reviewed the certlfi.cates submitted and redeternlned

the dlsal lowed nontaxabl-e sal-es to be $30,531.00, or 4.6135 percent for the
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period revlelred. The Audit Divlsion conceded that petltionerrs sales tax

l tabi l i ty should be reduced to $10,83L.76 for the audlt  per lod.

7. Petiti.oner argued that the one-year perlod revlewed by the Audit

Dlvlslon nas not indicative of the corporatlonrs sales Eade for the entlre

audlt perlod. Further, petltloner argued that the length of tl-ne fron the

start of audit to its conclusLon precluded the acquleltlon of additlonal

certificates due to the fact that some of the corporationts cuatomera went

of business or could otherwise not be l-ocated.

8. The corporatlonts books and records were adequate fron whl.ch the

actual amount of petltlonerts tax llabtllty could be deternlned.

CONCLUSIONS OF LAI{

A. That aLthough there ls statutory authorLty for use of a test perlod to

deteruine the amount of tax due, resort to such method of couputlng tax llabllity

must be founded upon an lnsufflciency of record keeplng whlch makes lt vlrtually

lnposslble to verify such llablltty and conduct a complete audlt. (Chartalr' Inc.

v .  S t a t e  T a x  C o m m l s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1 . )

B. That slnce the records of Robert DanLels, Inc. were adeguate, the uee

of a one-year test perlod to determlne tax ltablllty over the entlre audlt

period was improper. Ttrat petitlonerts addltlonal salea tax llabtllty ts

therefore Lfunlted to the one-year peri.od reviewed and the nontaxable sales

dlsallowed ln the amount of $301531.00 as redeterml-ned Ln Findlng of Fact "6rr.

C. That the pet i t lon of Robert  Gold, ae off icer of Robert  Danlels,  Inc.

ls granted to the extent lndicated in Concl-usion of La!,r f'Brr above; that the

Audlt Dlvlslon ls dlrected to accordingly nodlfy the NotLce of Determination



and Demand for

that,, except as

DATED: Albany,

Payment of Sales

so granted, the

New York

. -4-

and Use Taxes Due lssued August 20, 1980; and

petitlon l-s ln all other respects denLed.

STATE TAX COMMISSION

JUL 31 1984
PRESIDENT
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