
5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 5, 1984

Fugazy Continental Corporation
767 Third Ave.
New York, NY 10017

Gentlenen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review a4
adverse decision by the State Tax Conmission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Petitioner' s Representative
Harold I.  Geringer
Lian & Geringer AND
501 Madison Ave.
New York, NY 10022
Taxing Bureaur s Representative

Very truly yours,

STATE TN( COUIfiSSION

Roger Cukras
Shea & Gould
330 Madison Ave.
New York, NY f00f7



STATE OF NEII.YORK,

STAIE TAX COUMISSION

In the Matter of the Peti.rlon

of

FUCAZY CONTINENTAL CORP. DECISION

for Revleioa of a Deterrlaatlou or for Refrmd 3
of Salee end Uae Texes under Artlcles 28 and 29
of tbc tax Lev for the Perlod March 1, 1973 :
tbrough Noveober 30, 1976.

Petltlones, Sugazy Conclnental Corp., L2-12 43rd Aveoue, Loag lelend CLty,

New York 1110f , flled a petl.tl.on for revlslon of a detemlnatloo or for refuCId

of eeles aud uee taxea uader Artlcles 28 and 29 of the Tex Lew for the pcrl.od

March l, 1973 through Novenber 30, 1976 (flle No. 19599).

bn Aprll ll, 1983, perlrLoner advlsed tha State Tax Cm1881oa, ln urltlag,

that lt deelred to waive a foruaL bearlng aod subultted.the caae to th€ Scate

Tax Co'mlsslon based on the eotlre record contalned ln the flle. After due

conslderatlon, the State Tax ComJ.aeloa readers che followl.ng decislon.

ISSUE

I{hether the penalty and Laterest ln excesE of the nlnLnun statutory rste'

ae asaesied agalnst petltioaer, should ba abated.

trINDINGS OF FACT

1. On May 2, L977, the Audlt DlvigLon lseued a tloeJ.y l{otlce of Dctcrulaetloo

and Denand for Paynent of Salee aad Use Taxee Due agalnst petitloo€r, Fugazy

Coaclneatal Corp., assesglug taxes due of.$241,9L7.67 pl.us penalty ard latet€Et

of $105,662.37 for tbe perlod ttlrarch l, 1973 through Noveober 30, 1976.

2. The taxes, penalty and lntereat aaaeased resulted froo an audl't. Ag

the reeult of pre-heartag conferences, the taxes forrnd due on audlt end aeaeseed



were revLsed downward to

only lssue subultted ls

the revtsed taxes due.
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$L72,622.12 and sald Baxes are not tn diagnrte. The

tbe abateoent of penalty and bterest aa cornputed on

3. PetLtloner, Fugazy Contlnental Corp., operatee a buelnase selJ.log

llvery franehLses for the New York Clty netropolltau arsa. Is addltlon, tt

leages linougLnes to franchlsees f,or thelr uee ln the operatlon of, the franchlses.

The busbegs has been ln operat{oa la New York State since March l, Lg73.

4. Oa or about August 17, L976, the Audlt DlvLeioa etarted ao audlt oo

petlttonerte booke and records. fire au,ill.t was LaltLated due to p€tttlonerts

fl.L1ng $lth the Departuent of Mocor Vehlclee a Statenent of TransactLoa -

Caeual Sale of llotor Vehlcle whereon petltioner clalned that rrVehlcle w111 be

uged excluslvely for reatal to cuetorers. No taa Ls to be pald at tbls tLne.

SaLes aod Use Tax w111 be pald by tbe custouera to the rental ageocy and

reported and paid by tbe agency to the Sal,ee Tax Bureau.tt

5. On audlt, the Audlc Dlvlslon determiaed that petitLoner failed to

collect the salee tax oo lts tentals of notor vehicles. A eale6 tsx of $107'363.58

raa computed on sald eales. Ln addltlon, the DlvLglon determloed a Llablllty

for expease saLes, recurrlng expense purchasesr'asset purcbaseer etrd cuatonar

l l .s t  purchaaes of  $75,519.05;  $12r899.76;  $6,730.49 and $39,4A4.7g,  respect l ,v€ ly .

fhe DlvLslon revlsed the taxes dowuward oa expense salee and recurring erpensc

purehaees to $9,627.72 asd,. $9,495.54 after petltloaerns prelentatlou of, addltlolel

doeumentation at, pre-heariug conferencee..

6. Petttioner argueo thet lts fallure to meet the requlreoents of the Nss

Tork sales and use tax law wag due to lts reagonable bellef tbat no tax was due

or that other persons lrere responsible for paylng sales tax. 
.The 

cugto,ner

Llste petittoner laterperted to be ao Lntanglble asset ou whLch eales tax la
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trot iryosed. PetttLoner coasLdered the franchieees respolal.ble for paylng

saLes tax baeed oa the franchl.ee agr€eoeat rfilch et paragraph four prov!.dee' ia

part, tt(t)he Franchl.eee shall be aolely responsibLe for coupllance vlth all

federal, etate, city snd local taxesr floeg, penaltlee end aagess[anta arlsLng

out of tbe operatloo of hLa fraachl.se uoder thle egte€osnt...t"

7. Durl,ng the perlod under rcvlew, petltloner leased tbe llnouolncr to

franchlEees pursuart to lease egreeoeots, paragraph teo of'nhlch provl'dod:

ttTares. Lessor shall pay Federal, gtate aad local erclge, propetty and/or

eales ta:res as they becoue due and payable on Ual.ts leased hcreundcr and Leosee

ghaLl rel-oburse Leseor for such tax outlaya.tr

8. Petl.tLonet waa Bot reglstered to colLect or report sales ta; at the

tlme thet lt erecuted the Stateneot of Transactlo! - Casual Sala of Hotor

Vehlcle wblch is referred to ln F{ndlug of Fact tt4tt.

9. P€tltloaer falled to fLle New lork State aud l"ocal Salee aud Uae Tax

Returne for the perlod, March 1, 1973 through Novenber 30, 1976.

. CONCLUSIONS OF I.AW

A. Ttrat In accordance wlth Flndlng of, Fact tt2il, the taxes due are redueed

to  $172 ,622 .12 .

B. That eectlon ll45(a) of the Tax Lan, durl.ng the perlod under revles,

euthortzed the State Tax Coml.EeLon to remlt all peaaltl.ee rsd LntereEt trg

erceas of the nipLur.rn statutoqf lnterest tf the delay tu flliug e lcturo or

paylng over any tax fouad due was found to be exeusable.

C. That ln llght of petltlouertg lease agreeoent grovLdlng for the

collectloo of sales tar and petitlocerts e:recution of the Stateocnt of lrene-

actloo - Gasual Sale of. a Motor Vetrlcle LodLcatLag that galec tar eollectcd on



-4-

lease recelpcs would be reported aad pald, this coml.esloa fl.nde tro excut€ to

abate the penalty qnd interest asaessed againat.P€titl'onar.

. D. That the petl.tlon of Fugazy Contlaeatal Corp. la granted Ln eeeorduce

rlth Cooclusloa of tarr [A'n ebove; thae the Audtc Dlvleloo ls hercby dlrectcd to

accordlngly uodlfy the Notlce of DeternloatLon aod Danaad for PayuenG of Salce

aud Uee Taras Due lesued, tlrry 2, L977; aod that elcePt 8a so trented' tb€

potltlon ig ln all. other resPects deal,ed.

DATED: AJ.baay, New York

J,lii | 6 1gg4
stATE TAX COIS1ISSIoN


