STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Fugazy Continental Corporation
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/1/73-11/30/76.

State of New York }
ss.:
County of Albany }

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Fugazy Continental Corporation, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Fugazy Continental Corporation
767 Third Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner

herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this < W
6th day of January, 1984. .




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of '
Fugazy Continental Corporation
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/1/73-11/30/76.

State of New York }
Ss.:
County of Albany }

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Harold I. Geringer, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Harold I. Geringer
Lian & Geringer
501 Madison Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative

of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this - £4125523/¢£ii¢;/122:;’
6th day of January, 1984. -

Authorized to administer oaths




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Fugazy Continental Corporation
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/1/73-11/30/76.

State of New York }
ss.:
County of Albany 3}

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Roger Cukras, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Roger Cukras

Shea & Gould

330 Madison Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative

of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this WM/ W
6th day of January, 1984. l

o

Authorized to administer oaths




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

January 6, 1984

Fugazy Continental Corporation
767 Third Ave.
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative

Harold I. Geringer Roger Cukras

Lian & Geringer AND Shea & Gould

501 Madison Ave. 330 Madison Ave.

New York, NY 10022 New York, NY 10017

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of :
FUGAZY CONTINENTAL CORP. : DECISION

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1973 :
through November 30, 1976.

Petitioner, Fugazy Continental Corp., 12-12 43rd Avenue, Long Island City,
New York 11101, filed a petition for revision of a determinétion or for refund
of sales and use taxes under Articles 28 and 29 of the Tax Law for the éeriod
March 1, 1973 through November 30, 1976 (File No. 19599).

On April 11, 1983, petitioner advised the State Tax Commission, in writing,
that it desired to waive a formal hearing and submitted the case to the State
Tax Commission based on the entire record contained in fhe file. After due
consideration, the State Tax Commission renders the following decision.

ISSUE

Whether the penalty and interest in excess of the minimum statutory rate,
as assessed against petitioner, should be abated.

FINDINGS OF FACT

1. On May 2, 1977, the Audit Division issued a timely Notice of Determination
and Demand for Payment of Sales and Use Taxes Due against petitioner, Fugazy
Continental Corp., assessing taxes due of $241,917.67 plus penalty and interest
of $105,662;37 for the period March 1, 1973 through November 30, 1976.

2. The taxes, penalty and interest assessed resulted from an audit. As

the result of pre-hearing conferences, the taxes found due on audit and assessed
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were revised downward to $172,622.12 and said taxes are not in dispute. The
only issue submitted is the abatement of penalty and interest as computed on
the revised taxes due.

3. Petitioner, Fugazy Continental Corp., operates a business selling
livery franchises for the New York City metropolitan area. In addition, it
leases limousines to franchisees for their use in the operation of the franchises.
The business has been in operation in New York State since March 1, 1973.

4. On or about August 17, 1976, the Audit Division started an audit on
petitioner's books and records. The audit was initiated due to petitioner’'s
filing with the Department of Motor Vehicles a Statement of Transaction -

Casual Sale of Motor Vehicle whereon petitioner claimed that "Vehicle will be
used exclusively for rental to customers. No tax is to be paid at this time.
Sales and Use Tax will be paid by the customers to the rental agency and
reported and paid by the agency to the Sales Tax Bureau."

5. On audit, the Audit Division determined that petitioner failed to
collect the sales tax on its rentals of motor vehicles. A sales tax of $107,363.58
was computed on said sales. In addition, the Division determined a liability
for expense sales, recurring expense purchases, asset purchases, and customer
list purchases of $75,519.05; $12,899.76; $6,730.49 and $39,404.79, respectively.
The Division revised the taxes downward on expense sales and recurring expense
purchases to $9,627.72 and $9,495.54 after petitioner's presentation of additional
documentation at pre-hearing conferences.

6. Petitioner argues that its failure to meet the requirements of the New
York sales and use tax law was due to its reasonable belief that no tax was due
or that other persons were responsible for paying sales tax. The customer

lists petitioner interperted to be an intangible asset on which sales tax is
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not imposed. Petitioner considered the franchisees responsible for paying
sales tax based on the franchise agreement which at paragraph four provides, in
part, "(t)he Franchisee shall be solely responsible for compliance with all
federal, state, city and local taxes, fines, penalties and assessments arising
out of the operation of his franchise under this agreement...".

7. During the period under review, petitioner leased the limousines to
franchisees pursuant to lease agreements, paragraph ten of which provided:
"Taxes. Lessor shall pay Federal, state and local excise, property and/or
sales taxes as they become due and payable on Units leased hereunder and Lessee
shall reimburse Lessor for such tax outlays."

8. Petitioner was not registered to collect or report sales tax at the
time that it executed the Statement of Transaction - Casual Sale of Motor
Vehicle which is referred to in Finding of Fact "4".

9, Petitioner failed to file New York State and Local Sales and Use Tax
Returns for the period March 1, 1973 through November 30, 1976.

CONCLUSIONS OF LAW

A. That in accordance with Finding of Fact "2", the taxes due are reduced
to $172,622,12.

B. That section 1145(a) of the Tax Law, during the period under review,
authorized the State Tax Commission to remit all penalties and interest in
excess of the minimum statutory interest if the delay in filing a return or
paying over any tax found due was found to be excusable.

C. That in light of petitioner's lease agreement providing for the

collection of sales tax and petitioner's execution of the Statement of Trans-

action - Casual Sale of a Motor Vehicle indicating that sales tax collected on
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lease receipts would be reported and paid, this commission finds no excuse to
abate the penalty and interest assessed against petitioner.

D. That the petition of Fugazy Continental Corp. is granted in accordance
with Conclusion of Law "A" above; that the Audit Division is hereby directed to
accordingly modify the Notice of Determination and Demand for Payment of Sales
and Use Taxes Due issued May‘2, 1977; and that except as so granted, the

petition is in all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION
JAN 0 6 1984
10 GANC O
PRESIDENT
(
SR CY, (o
COMMISSIONER [/

N O

COMMISSIQNER
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TA-36 (9/76) State of New York - Department of Taxation and Finance
. ’ Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Requested by  Fax Appeals Bureau Unit Tax Appeals Buresu Date of Request
- Room 107 - Bidg. #9 Room 107 - Bidg. #9
Stzte Campus $tate Campus
Albamy, New Yark 12227 Albawy, New York 12227 / / Z 7,/5’6/

Please find most recent address of taxpayer described below; return to person named above.

Social Security Number Date of Petition

F - L. 1SSt 4

Name

‘ Address

Results of search by Files

D New address:

D Same as above, no better address

er Other: W %

Searched by Section Date of Search

&ﬁ - //ﬂj/yf;/

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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