
STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Fugazy Continental Corporation

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3 / t l  73-11 | 30 | 7 6.

AITIDAVIT OF }TAIIIITG

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of ager and that on the
6th day of January, 1983, he served the within notice of Decision by cqrtified
mail upon Fugazy Continental Corporation, the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lol*s:

Fugazy Continental Corporation
767 Third Ave.
New York, NY 10017

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit.ioner.

Sworn to before me this
6th day of January, 1984.

Authorized to administer oaths



STATE OF NEII YORK

STATE TAX COM}IISSION

In the Matter of the Petition
of

Fugazy Continental Corporation

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 31 1173- t7 l  30 /76.

Harold I.  Geringer
Lian & Geringer
501 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AFtrIDAVIT OF I{AIII}IG

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Harold I. Geringer, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of January, 1984.

Authorized to administer oaths
pursuant



STATE OF NETC YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Fugazy Continental Corporation

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  |  L l  73 -LL l  30  |  76 .

AIT'IDAVIT OF MAIIING

State of New York )
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cormission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within notice of Decision by certified
mail upon Roger Cukras, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
Il trapper addressed as fol lows:

Roger Cukras
Shea & Gould
330 Madison Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of January, 1984.

Authorized to adninister oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, 1984

Fugazy Continental Corporation
767 Third Ave.
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission miy be insiituted only under
Article 78 of the Civil Practice Law and Rules, and nust be commenced in the
Suprene Court of the State of New York, A1bany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowbd io accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Petitionerr s Representative
Haro1d I. Geringer
Lian & Geringer AND
501 Madison Ave.
New York, NY 10022
Taxing Bureau' s Representative

Very truly yours,

STATE TN( COMUISSION

Roger Cukras
Shea & Gould
330 Madison Ave.
New York, NY f0017
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STATE OF NEII YORK

STATE TN( CO},IMISSION

In the Matter of the Petitlon

of

FUCAZY CONTINEIITAJ" CORP. DECISION

for Revision of a Determlnation or for Refund :
of Sales and Use Taxes under Artlcl-es 28 arrd, 29
of the Tax Law for the Perlod March 1, L973 :
through November 30, L976,

Petltl.oner, Fugazy Contlnental Corp.l I2-L2 43rd Avenue, Long Ieland Clty'

New York 11101, filed a petltion for revLsion of a determinatlon or for refund

of sal-es and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1973 through November 30, 1976 (F1Le No. 19599).

On Aprll 11, 1983, petitloner advlsed the State Tax Comlsslon, ln wrltlng,

that lt desl.red to walve a formal hearing and submltted the caae to the State

Tax Conrmlssion based on the entlre record contained ln the flle. After due

consideratlonr the State Tax Conmlsslon renders the followlng declelon.

ISSUE

Whether the penalty and interest in excess of the mintmum Etatutory rate,

as assessed against petltioner, should be abated.

FINDINGS OF FACT

1. On May 2, L977, the Audit DlvLsion lseued a tinely Notice of Detemlnatlon

and Demand for Payment of Sales and Use Taxes Due against petl.tloner' Fugazy

Continental Corp., assessing taxes due of $24Lr9L7.67 plus penal-ty and lnterest

of $105,662.37 for the period March 1, 1973 through November 30, L976.

2. The taxee, penalty and interest aasessed resulted from an audlt. Ag

the result of pre-hearlng conferenceg, the taxes found due on audlt and assessed



-2-

nere revlsed dordnward to $L72,622.I2 and sald taxes are not ln dispute. The

only lssue submitted ls the abatement of penalty and lntereat aa cornputed on

the revised taxes due.

3. Petltioner, Fugazy Contlnental Corp., operates a buslnees seJ-Ling

ll.very franchlses for the New York Clty netropolitan area. In addltlon, lt

leases llmousines to franchlsees for thelr use ln the operatlon of the franchlees.

The busLnegs has been in operatlon in New York State alnce March 1, L973.

4. On or about August 17, L976, the Audlt Divlslon started an audlt on

petltlonerrs books and records. The audlt wae lnltlated due to PetltLooerrs

fil lng with the Department of Motor Vehicles a Statement of Traneactlon -

Casual Sale of Motor Vehlcle whereon petltloner clalmed that rrVehlcle w111 be

used exclusiveLy for rental to customera. No tax ls to be pald at thle tlne.

Sales and Use Tax wLll be paid by the cuatomers to the rental agency and

reported and paid by the agency to the Sales Tax Bureau.rl

5. On audlt, the Audit Dlvlsion determined that petitloner falled to

col lect the saLes tax on i ts rentals of motor vehicles. A sales tax of $1071363.58

lras computed on said sales. In addltlon, the Divlslon deternlned a 11ab1L1ty

for expense sales, recurring expense purchas€ar 8ss€t purchasee, and cuatomer

l i s t  purchases  o f  $75,519.05 ;  $L2,899.76 ;  $6 ,730.49  and $39 '404.79 ,  reepec t lve ly .

The Division revised the taxes downward on expense sales and recurrlng expense

purchases to $9,627.72 anrd $9,495.54 after pet l t ionerrs preeentat lon of addl. t ional

documentation at pre-hearing conferences.

6. Petitloner argues that lts failure to meet the requlrementa of the New

York sales and use tax law was due to its reasonable bellef that no tax was due

or that other persona were responstble for paylng sales tax. The cuetomer

llste petitloner interperted to be an lntanglble asset on whlch salee tax is



-3-

not lmposed. Petltloner consldered the franchlsees reaponsLble for paylng

sales tax based on the franchlse agreement which at paragraph four provldee, ln

part, t '(t)he Franchlsee shal-l- be sol-eLy responslble for compllaoce wlth all

federal-, state, city and local- taxes, flnes, penalties and asaesgments arleing

out of the operatlon of hls franchlse under thle agreement...t '.

7. During the perlod under review, petltioner leased the llmouslnes to

franchlsees pursuant to lease agreements, paragraph ten of whlch provlded:

ttTaxes. Lessor shall pay Federal, state and local exclee, property and/or

sales taxes as they become due and payable on Unlts leased hereunder and Lessee

shal1 reinburse Leesor for such tax ouclays.rl

8. Petitioner lras not reglstered to collect or report sales tax at the

tine that Lt executed the Statement of Transaction - Cagual Sale of Motor

Vehlcle which is referred to in Flndlng of Fact rr4".

9. Petltioner faiLed to flle New York State and Local SaLee and Uee Tax

Returns for the perlod March 1, 1973 through November 30, 1976.

CONCLUSIONS OF LAW

A. That in accordance with Flnding of Fact rt2tt, the taxes due are reduced

t o  $ 1 7 2  ' 6 2 2 . L 2 .

B. That section 1145(a) of the Tax Law, durlng the perlod under revlew,

authorlzed the State Tax Comlsslon to remlt all penaltlee and lntereet ln

excess of the mlnlnum statutory interest tf the delay ln flllng a return or

paylng over any tax found due was found to be excusable.

C. That ln llght of petltlonerfs Lease agreement providlng for the

collectlon of sales tax and petltlonerrs executLon of the Statement of Trans-

action - CasuaL sale of a Mot,or Vehlcle lndlcatlog that sales tax collected on,
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l-ease recelpts would be reported and pald, thls comisslon finds no excuae to

abate the penalty and interest assessed agalnst petitioner.

D. That the petltion of Fugazy Contlnental. Corp. ls granted ln accordance

nith ConcLusion of Law rrA[ above; that the Audlt DivisLon ls hereby dlrected to

accordlngly nodlfy the Notlce of Determlnatlon and Demand for Payment of Sales

and Use Taxes Due lssued May 2, L9773 and that except as so graated, the

petltlon is ln all other respects denled.

DATED: Albany, New York STATE TAX COUMISSION

JAN 0 6 1984
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i(v176) State of New York - Department of Taxation and Finance

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Request

t/*?Z

Unit Tlx Appesls Surecu
Rosm lO7 - 8ldg. #9
9fete Campur
Allicrr. Nbw Yo*

Requested by l rx
REom lO7 - rus. #9
9tate Campu
AfLary, Nbw Yq* 12227

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Date  o f  Pet i t ion

.f',9te. 1L
Soc ia l  Secur i ty  N

Results of search by Fl les

a d d r e s s :

fJ s"r" as above, no better address

Date of Search

, /o tr/*,

PERI'fANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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