
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Ben-Zion Feldman

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6/ 1 / 78-8130/80.

AITIDAVIT OF MAIIING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
25th day of Uay, 1984, he served the within notice of Decision by certified
mail upon Ben-Zion Fe1dman, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ben-Zion Feldnan
clo T. Dadzie
189 E. 93rd St. l f3D
New York, NY 10028

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
25th day of May, 1984.

rLzed to a ter oa
pursuant to Tax section



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 25, 1984

Ben-Zion Feldman
5, Inbar Street
Neve Monosson, ISRAEL

Dear Mr. Feldman:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Courmission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Ben-Zion Feldman
c/o T.  Dadzie
189 E.  93rd Sr .  / l3D
New York, NY 10028
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

BEN-ZION FELDI,IAN

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period June I, L978
through August 31, 1980.

DECISION

Petltioner, Ben-Zlon Feldman, 5 Inbar Street, Neve Monosson, Israel' flLed

a petition for revlsion of a determlnation or for refund of eales and use taxea

under Artlcles 28 and, 29 of the Tax Law for the perlod June 1r 1978 through

Augusr 31, 1980 (FlLe No. 36562).

A snall clalms hearing was held before John F. Koagel, Hearing Offlcer, at

the offices of the State Tax Conrmlsslon, Two I{orld Trade Center' Roorn 65-51'

New York, New York LO047, on August 31, 1983 at 10:30 A.M. Pet l t loner appeared

pro se. The Audlt Divlslon appeared by John P. Dugan, Esq. (Imln Levyr Eoq.,

of counsel) .

ISSUE

Whether petitioner

charges for an alrcraft

ls entltled to a refund of sales tax pald on the rental

used for fllght tralnlng.

FINDINGS OF FACT

1. 0n August 10, 1981, pet l t loner f i led an Appl lcat ion for Credit  or

Refund of State and Local Sales or Use Tax coverlng the period July, L978

through June, 1980. Petltioner sought a refund of sales tax pald in the anount

of $226.78 on aircraft rentals. The appllcatlon was flled on the grounds that
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the alrcraft was used for fllght trainlng ln order to obtaln a prlvate pilotte

llcense and later s ssmm€rcial- pilotrs llcense.

2. The Audlt Dlvislon denied petltlonerts clain for refund on Januaty L2,

1982 on the grounds that the hourly rental- of an aircraft ls taxabLe under

sect ion 1105(a) of the Tax Law.

3. Durlng the perlod July, 1978 through June, 1980 petitloner rented

aircraft from Alrnav, Inc. and paid the appropriate sales tax aa bllled on the

hourly rental charges. Petltloner also rented al.rcraft for a short term from

ReLlabl-e Alr Servlce, Inc. In all- lnstances the alrcraft was used for the

purpose of meetlng the requlrenents set forth by the FederaL Aviatlon Adnlnle-

tration for ln-flight training and experl-ence ln order to obtaLn both a prlvate

and commercial plLot's llcenee.

Petltioner arranged to have hls own fllght lnstructors ltho werc not

affll lated wlth elther ALrnav or Rel-iabl-e. Charges bllled by theee vendors

covered the aircraft rental-s only.

4. Petltloner relled on an Oplnlon of Counsel dated January 25' 1968

whlch set forth rules applying to alrcraft dealers and flxed-base oPeratore of

alrcraft wlth respect to purchases, eales and rentals of aircraft. Such rules,

in pertlnent part, are as folLows:

"5. Fl lght Instruct lons3

A11 fllght instruction under the control of a quallfled teacher,
includlng sol-o fllghts, is exempt from tax wtrere requlred ln order
for the st,udent to obtaln hls l-icense to fl-y. Any use of the traintng
aircraft, by a pllot who has already recelved his license, even though
lt ls for the purpose of achLevlng a hlgher ratlngr ls consldered a
taxabLe rental . rl

CONCLUSIONS OF LAI{

A. That sect lon

from every retall sale

1f05(a) of the Tax Law lmposes

of tangibJ-e personal propertyr

saLes tax on the receiPts

except as other:ltlse
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provlded, A sal-e as deflned by Tax Law $1101(b) (5) includes any tranefer of

tltle or possesslon or both, rental, lease or license to user in any nanner or

by any means for a conslderatlon.

B. That counsel 's opinlon of January 25, 1968 (Flndlng of Fact "4")

reLates to alrcraft deal-ers and fixed-base operators who retaln domlnion and

controL of the alrcraft whlle the student ls recelving lnstructlons. Eowever'

that where a student renta or leaees an aLrcraft and then hlres an lnstructor'

the student galned dominion and control- of the alrcraft and thus rented the

alrcraft .

C. That the rental of alrcraft ls subJect to the tax lnposed under

S1105(a)  o f  the  Tax  Law.

D. That the petitLon of Ben-Zlon Fel-dman ls

of January L2, 1982 ts sustained.

DATED: Albany, New York STATE TAX

denled and the refund denlal

COMMISSION

PRESIDENT
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ben-Zion Feldman

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 /  I /7  8-8/30/80.

AITIDAVIT OF IIAII.ING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within notice of Decision by certified
mail upon Ben-Zion Fe1dnan, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Ben-Zion Feldman
5, Inbar Street
Neve Monosson, ISRAET

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of May, 1984.

I
F,^
t ' , .

ster  oa
pursuant w sect ion 174


