
State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of November, 1984, he served the withia notice of Decision by
certified mail upon Envirogas, Inc., the petitioner in the withio proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

STAIE OF NET.J YORK

STATE TN( .COMI{ISSION

In the Matter of the Petition
o f

Envirogas, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ t /77 -21 29 /  80.

Envirogas, Inc.
I Grimsby Drive
Hamburg, l{Y 14075

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
23rd day of Novenber, 1984.

AITIDAVIT OT UAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last knonn address

nErtuaat tq palt section 17)



STATE OI' I{ET{ YORK

STATE TAX CO}N{ISSION

fn the Matter of the Petition :
of

Envirogas, Inc.

for Redeternination of a Deficiency or Revieioa
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod 3/  l /77 -2/29 /80.

AIT'IDAVIT OF IIAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
23rd day of November, 1984, he served the witbin notice of Decieion by
certified mail upoa Paul lI. Edgette, the represectative of the petitioner io
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Faul M. Edgette
Moot & Sprague
2300 l{ain Place Tower
Buff ,alo,  NY 14202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the represeatative
of the petitioner herein and that the address set forth on said ldrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
23fi day of Novenber, 1984.

Bursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Novenber 23, 1984

Envirogas, Inc.
1 Grirrsby Drive
Hanburg, NY 14075

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have nos exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice f,aw and Ru1es, and nust be comeaced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /I9, State Canpus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX CODIMISSION

cc: Pet i t ionerrs Representat ive
Paul M. Edgette
Moot & Sprague
2300 Main Place Tower
Buffalo, NY 14202
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

ENVIROGAS, INC. : DECISION

for Revlslon of a Deterninatlon or for Refund :
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Period March I, L977 :
through February 29, 1980.

Petitioner, Envirogas, Inc., 1 Grinsby Drive, Hamburg, New York L4O75'

flLed a petition for revlsion of a determlnation or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the perLod March 1, L977

through February 29, 1980 (FfLe No. 37362).

A formal hearlng was held before Frank W. Barriee Hearing Officer' at the

offices of the State Tax Comisslon, 65 Court Street, Buffalo, New York' on

October  20 ,  1983 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  March  9 ,

1984. Pet i t ioner appeared by Moot & Sprague, Esqs. (Michael-  A. Brady'  Esq.,  of

counsel). The Audit DivLslon appeared by John P. Dugan, Esq. (Patricia L.

Brumbaugh, Esq.. ,  of  counsel) .

ISSUES

I. Whether the Audit Divislon properly inposed sales tax on the dellvery

of gas, f ree of cost,  to the lessors of pet i t ionerts oi l -  and gas leases.

II. Wtrether the Audlt Dlvlslon properly Lnposed sales and use tax on

petitlonerrs (i) recurring purchases for three thousand dollars and over, (i1)

purchases of radlo equipment, (li i) purchases of plastlc plpe and (1v) purchases

and,/or rental of nachinery and equipment and purchases of repalr parta to such

machlnery and equipment or whether petitLoner is entitled to an exemption from
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such sales and use taxes on the basis of the productlon exemption under Tax Law

$ 1 1 r 5 ( a )  ( 1 2 ) .

FINDINGS OF FACT

1. On December 16, 1981, the Audlt  Dlvis ion iesued a t inelyl  Not ice of

Determination and Demand for Payment of Sal-es and Use Taxes Due agalnst petltloner,

Envirogas, Inc. Envirogas, al leging sal .es and uae taxes due of $1911232.39

pJ-us interest for the perlod March l, L977 thtough February 29, 1980. Tttls

determinatlon of tax due was based upon an audit of petltionerrs records.

2. The audlt was divlded into the fol-lowlng areas: (1) free gase tax

alleged due of $15,856.20; (2) recurring purchases under three-thoueand doJ-J-ars'

tax al leged due of $13,3L4.852; (3) recurr ing purchases for three-thousand

dol lars and over '  tax al leged due of $4,751.58; (4) acquisi t ion of radio

equipnentr tax al leged due of $18,524.98; (5) acquisi t lon of al l  other assets,

tax al leged due of $130,480.843, and (6) purchases of plast ic plpe for use from

the wel lhead to the sales point,  tax al leged due of $81303.94.

3. Petltioner ls lnvol-ved in the expLoration, extractlon and production

of natural oi1 and gas in New York, Pennsylvanla, Ohlor West Virglnla and

Petltioner executed a consent extendlng the period of llnltatlon for
assessment of sales and use taxes for the perlod at lssue to Decembet 20'
1 9 8 1 .

The partles have agreed that petitloner is liable for additLonal tax ln
the amount of $10r828.06 on recurrlng purchases under three-thousand
do l la rs  (a  reduc t ion  f ron  $13,314.85) .

The alleged deficl-ency for the portlon of the audlt deaLing with aseet
acqulsltlons (other than radlo equipment) and the portl.on dealing wLth
purchases of three-thousand doll-ars and over was reduced to a totaL of
$133,982.38. Thls amount is broken into var lous categoriee as detal led ln
Exhlbi t  r '9rr .
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Texas. Its customera are gas dlstributj.on companies which ln New York include

National Fuel Gas Company (National Fuel Gas) and Col-umbia Gas Coupany.

4. Envlrogas leases the land on whlch lt operates. It appears that lt

uses no single lease form and that its leases, whlch are eubJect to negotiations

with landonners, may contaln varying provistons. However, each J.ease ln

evidence, lncludlng the o11 and gas lease whlch petltloner provlded to the

audltor at the tine of the audit, recltes that in conelderation of the paynent

of one dollar and the respectlve covenants and agreementa aet forth Ln the

partlcular lease, the landowner-lessor grants the premlsee to Envirogas4, aa

lessee, for the sole purpose and wtth the exclusive right to drlLl and operate

for oil and gas. In addltion, each of the Leases contalns a rrfree gaail clauae

in the event that a gas well ls completed and put into productlon. The l-eaee

furnlshed by petitioner at the tine of the audit provided as follows:

rr l ,essor shal l  have up to 2001000 cublc feet per year of gas
free of charge for hls prlncipal dwelllng house, from any
such well comenclng from the date of flrst productlon of
the said well or wel1s as drl-11-ed by Lessee, by naklng hls
orrn connectlons with the welL.rl

The

the

fee t

the

gast t

Leases introduced by petitloner at the hearing each contalns language that

lessor t t reservestt  or t texcepts and reservestt  el ther 1501000 or 2001000 cublc

per year of gas free of cost. The landowner ls responsible for lnetalllng

tap into the wellhead and pipeJ-ine for the free gas.

5. The Audit DLvision determlned the amount of sales tax due on the |tfree

as fol lows. I t  est lmated that al l -  1L2 of pet i t lonerrs gas wel ls located

The naned lessee ln the leases introduced at the hearlng lras elther
Natlonal Fuel- Gas Supply Corporation or Coh.rmbia Gas Transmlsslon Corpora-
t ion. Accordlng to a let ter dated October 14, 1982 of Herbert  J.  Gl-ose of
Moot & Sprague, Esqs.,  pet i t ioner trbecame the ul t lnate lessee.. .  by
subsequent asslgnment".
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in New York and ln operation on February 28, 1980 were provlding the maximun

200,000 cubi.c feet of free gas per year for aLl three years of the audlt

per lod. I t  calculated the cost of  L6r667 cubi.c feet of  gas per month as

$56.18, the f l rst  four hundred cublc feet cost lng $9.80, the remainder of

L61267 cubic feet cost ing $52.38. These fLgures were based on the retal l  coet

flgure supplled by Natlonal- Fuel- Gas. Alan Laurlta, supervlsor of petltlonertg

land department, testifi-ed that the approxlmate value of the gas at the wel-lhead

in the perlod at lssue ranged fron $2.00 to $2.605, depending on the seaeonal

period, with hlgher val-ues durlng the wlnter months. The auditor testlfled

that he reguested wel-lhead prLce informatlon from Natlonal Fuel Gas' but that

only the retaLl price was provided. The cost of gas for one year ltaa determined

to be $674.18, and for three years, $2,022.48, whlch oult ip l ied by the 112

wel ls equal led $226,5L7.76 against which the seven percent sales tax rate waa

appl i .ed, result ing in tax due of $15r856.24.

6. Landowners who lease gas rlghts to petitioner do not always recelve

their contractual I'free gasn by tapplng into the wellhead and uslng the gas

directly from the we1l. Ratherr some landolvners are tapped lnto a dlstrlbutlon

llne of Natlonal Fuel Gas, and petitioner absorbs the cost of gas uP to the

amount of the rrfree gas" it has agreed to provlde the landowner6. According to

q'  It. appears that these values are for the flrst four hundred cublc feet of
gas. !tr. Laurlta responded to t,he queetlon, "[D]id the Tax Atrdltor use a
value of four dollars as a retall valuerr as follows: rrThat would be a
retail valuer 1r€s sir.tt As noted abover the audltor valued the fl.ret four
hundred cubic feet at $3.80. The remainder of L6r267 eubic feet was
valued at $52.38 or approxinateLy 32 cents per hundred cubic feet or $1.28
per four hundred cubic feet. Petitloner did not lntroduce any evldence
other than Mr. Lauritars testimony concerning the value of the gas at the
wellhead. Ilowever, the auditor conceded that the wellhead prlce was
substantially Lower than the retall price of Natlonal Fuel Gas which he
used ln hls calculatlon noted above.

A" National Fuel Gas reduces the royalty paynent it owes to petitioner to
compensate for the rrfree gastt provlded to the landoltners.
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Mr. Laurlta, petitioner does not pay sales tax on euch gas to Natlonal FueI

Gas. It also appears that some landowners recelve a cash paynent fron petltloner

ln lleu of the "free gastt. Ilowever, petltloner provlded no specific evldence

concerning how many of the 112 gas we1ls have a landorvner hookup at the weLlhead

for free gas. Accordlng to the audlt report, rrClting confldentialtty between

Envlrogas, Inc. and their lnvestors, no records lrhatsoever were furnished

concerning this area of the audit  (pet l t lonerfs provldlng of r f ree gast to

Landowners) rr.

7. The Audi.t Dlvlsion examined ln detall petltionerts recurrlng purchasee

of three-thousand dolLars and over and lts acqulsition of assets includlng

radio equlpment. Petitionerf s Exhibit ttgt', hereln, anal-yzes the recurring

purchases of three-thousand dollare and over and the acquisl-tion of asaeta

other than the radio equlpment whlch the Audlt Divlslon al-l-eged was subJect to

sales and use tax. Attached to this decislon as Appendlx A ls a coPy of the

sumnary sheet fron Exhiblt tt9". Petitioner, at the hearingr coneeded lts tax

liabllity on aeveral ltems, and such concessions are noted in Appendix A. The

items st i l l -  at  lssue are as fol lows:

ITEM TAX ALLEGED DUE

Snonnoblles and Hondas
Pipe instal lat ion
Site maintenance
Heavy equipnent
Trailers
Parts for repairs to heavy equipment
Pickup truck and accessories
Water trucks
Pumps
Service rig and attachments
Generators
Radio equipnent
Plast lc plpe

$  5 ,802 .58
3 ,233 .89
2 ,665 .L8

77 ,L89 .L7
2 ,797 .87
L ,97  4 .28
6  , 7  LO .  L7

26 ,29L .46
49L.69

3  r  052 .03
252.00

18,524,98
8 ,303 .94
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8. Petitioner puts a gas well lnto productlon as fol-l-orrs. Its land

departnent flrst surveys the dril-ling site whlch is then prepared for drl11i.ng

by the construction department. The slte, measurlng one hundred by one hundred

feet, l-s cleared and leveled for a rig strueture to slt on, and an access road

ls made. Slulces and drainage ditches are dug. A drill lng rlg ls then moved

ln. (Petltloner has a contract wlth Underwater Gas DeveJ.opers Linlted of

Consumers Gas of Ontario, Canada for the excluelve use of seven land rigs.)

Pits are dug, and drill lng lrater and casing are hauled 1n to the slte. The

drlll lng operation, conducted by a sub-contractor, takes 81x to aeven daye.

Ini t ia lJ-y,  surface casing is set to a depth of ten percent of the wel l re

proJected total  depth to protect the aqulfer and potable water supply.  An 8

and 5/8 lnch diameter pipe, after being set in bedrock, is cemented ln. A

sub-contractor performs cementlng operations. The rig drills twenty-four hours

per day until the target formation is penetrated. Petitloner then contracts

wlth another sub-contractor to log the well, which consists of the use of

radloactive materials to deternLne whether there is sufflcient gas to Justlfy

the conpletlon of the wel-l. Petltioner's geology department evaluates the

situation and a decislon is nade whether to complete the welL. If the well le

to be completed, a 4 arrd L/2 lnch diameter production casing is run from the

botton of the hole to the surface and ls cemented in by a eub-contractor.

After a waLt of approxlnately seventy-two hours for the cement to cure' the

weLl i.s perforated, whlch consists of the l-owering and detonatLon of charges in

the well bore. ProJectll-es are thereby shot twelve inches through plpe and

cement and into the sand body. A sub-contractor then hydrofractures the well-,

whlch consists of punping water, nltrogen, sand and other addlti.ves down the

well bore under tremendous pressure in order to fracture and stlnulate the
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formation so that gas contained in the fractured formatlon can flow to the well

bore. Pet l t ionerfs conplet lon department then cleans, tests and gauges the

well and pipellne ls installed and surface equlpment set.

9. The distance from the we11h.ad7 to the sales point can vary from

hundreds to thousands of feet and petitioner, uslng pLastlc pipe' constructs a

plpeline from the wel-lhead to the sales polnt. Placed wlthin lnches of the

sal-es point is a drip-tank which removes execeas lrater from the gas. There nay

also be other drLp tanks located along the pipeline. Fllters nay be placed at

varlous locatl-ons on the pipeline which remove lmpurltles such as dust and

hydrogen sulfide from the gas8. The pressure of the gas may also be regulatede

elther up or down, somewhere along the plpeline9. Petitloner adJuete, cleang

or replaces drip tanks, fllters and regulators on a contlnual- basis. After the

well is cornpleted and plpeline is in, petltionerfs restoratlon department

reatores the well site and surroundlng area. A weLl tender enployed by petltloner

wl.l-l then visit the well daily.

10. Petitioner utLllzes the followlng equlpment, vehicles and naterials

for the purposes noted bel-ow which petltioner asserts entitle lt to clalm the

production exemptlon from sales and use tax upon the purchase of such equlpnent

and vehlcles.

The wellhead ls above the surface of the ground.

Drying the gas, by use of a drlp tank, is performed on every weLJ-.
Ilowever, flltratlon of the gas ls performed on approxlnately one-half of
the wells. The gas llnes of gas dlstrlbutlon compantes also have ln-llne
drlp tanks to remove fluld accumulatlon.

For dlstributlon llnes that run directly to retail users' the pressure
must be reduced by use of regul-ator val-ves. If the gas Ls to be placed
lnto the transmisslon llnes of NatLonal Fuel- Gas, a najor natural gae
distr lbutorr pt€ssure muat be increased by use of comPressora.

7

8
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Snownobiles and Hondas

Ileavy 
"q,rl-p*"rrtr 

l0

( i )  Bul ldozers

-8-

Exhtbtt "9tt are various pleces of
pusher,  t rencher,  di tch witch,
are noted as belng used for plpe

PURPOSE(S)

Used for access to the sl te of
the regulatora' fl ltere and
drlp tanks.

Used to haul the equipment of
the varlous contractors that
are lnvolved ln the dr11L1ng

Proceas to the wel l  s l te,  to
construct the accees road and
to put the pipe in fron the
wellhead to the sales point.

Used predonLnantly to conatruct
the access road to the well
site and for excavating the mud
plts whlch are used for storage
and recycllng of the drilLing
fluld and handling waste and to
install the pipeline.

Used for lnetallation of the
pipel lne.

Used prinarlly for restoratlon
of wel l  s l tes.

Used for loadlng gravel for
bulldlng the access roads.

Used wi-th box scrapers attached
to remove mud from heavy
equipment before travelllng on
publ-lc roade.

Used to reconstruct fences
taken down during the construc-
t ion of access road.

Used to transport heavy equipment'
naterials and plpe.

(ti) Backhoes

(i l i )  Ditch witches

(iv) Stone rake

(v) Heavy duty loader

(vi) Tractors

(vii) Posthol-e digger

(vlil) Hlghboy trailers

Separately itemLzed on page 4 of
heavy equipment Lncludlng a pipe
flatbed truck and trailers which
install-ation.

10
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(1x) I,ltreel dunp

Trallers

Pickup trucks and accegsori-es

Water trucks

Pumps

Used as a dunp truck in construc-
tion of site and to haul gravel
or stone for access roads or
consttuctlon of punplng stationE.

Used to carry eguipment, to
haul materials includfng pipe
and brine storage tanks and
specially bullt trallers used
for haullng the frack tanks I I
used in the fracking process. ..

Used to brlng materials and
employees to the produetl.on
s i t e .

Used to haul water to the
production slte for the drllJ-ing
and hydrofracture procedures
when there is no aval.lable
water at the well siter to
remove waste water and fluids
used in the drilling and
hydrofracture procedures, and
to collect production brlne
water and other lmpurlties
removed from the gas.

Used durlng the productlon
procesa to provide water on
location for the drlll lng and
hydrofacturer to remove rraate
nater fron plts on locatlon and
to remove lraste water from the
locat lon after drt l l lng.

Used for congtnrct lon of accega
roads or plpeJ-ine placement.

Used for swabbing (the procedure
used to remove excess water
from the well) r pumplng (another
process to remove excess fLuld
from the welL bore) and sand
removal (removal of the sand

Stone and gravel

Service rlg and attachments

11 The frack tanks and fracking process hrere referred to by Jamee Perkins,
petitlonerrs constructl,on supervisor, ln his testlmony. It i8 unclear whether
ttfraeking processtt ls shorthand for rrhydrofracture ptocesstt.



-10-

Generators

Radio equipment,

Equipment used for slte
malntenance incl-udlng tractors,
snowbLowers and mowers

that was forced down the wel-l-
durlng the hydrofracture
process as well as the removal
of sand from the underground
formation from which the gas le
belng extracted).

Used to cut and fuse plastlc
pipe which ls lnstalled fron
the welLhead to the sales
po ln t .

Used for communicatlon purposee
among petltionerrs employeee

Used to keep the well slte and
pipeLlne si tes accessible.

11. Pet i t ioner asserts that the purchase of var loue parts,  wlth a ueeful

life expectancy of one year or more, used to repalr the heavy equlpnent noted

ln Finding of Fact |tl0rt, 
SE3, are exempt from sales and use tax. It conceded

liabllity on parts wlth a useful life expectancy of less than one year aB noted

in Appendix B attached to this declsion.

CONCLUSIONS OF I.AW

A. That the provislon of free gas to landowner-l-essors (who have leaged

their o11 and gas rights) by a lessee-gas company (which has developed and put

lnto production gas wells and which has brought the gas to the surface) ls a

transactLon subject to the lmpositlon of sales and use tax. Matter of NatLonal

Fuel Gas SuppLy Corporation and National Fuel- Gas Distrlbutlon Corporatlon Ag

Successors to Iroquols Gas Corpora and Matter of NatLonal Fuel Gas Dlstrlbutlon

Corporat ion, State Tax Comlsslonr Apri l  6,  L984. Pet l t loners took tLt le to

and possession of the gas at the tlne they brought it to the surface. See 37

NY Jur, Mines and l"lineral-s $9. Therefore, when the petltloner provided free

gas to the landowner-l-essors, there was a transfer of titLe or posaession to
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the gas by the petitioner for a eonsideration

Land and driLl for gas and the excluslve right

rlght to go on the landornerts

any gas found thereln subJect

(the

to

to the provlslon of free gas to the landowner). Such transfer of title for a

consideration is deemed a taxable sale under Tax Law S1101(b)(5) whtch encompaaaes

any transfer of title or poaaession or both in any manner or by any meana

whatsoever for a coneideration.

B. That, therefore, the Audit Divislon nay properJ-y lmpose salee and use

tax on petltionerrs provislon of free gas from lts IL2 gae wells to the landowner-

l-essors. It le noted that the Audit Divislon properLy calculat,ed the tax due

on free gas by est inat ing that al l  l I2 of pet i t ionerrs gas wel ler located ln

New York and in operation on Februaty 28, 1980, lrere provldlng the maxlmum

2001000 cublc feet of  f ree gas per year for al l  three years of the audlt

period. Petitioner failed to lntroduce any evldence to show the epeclflc

number of wells from which free gas was not provlded vla landowners hookups at

the wellh 
"^dL2 

and the specific number of wel-ls from whlch free gas ttas provlded

in auounts less than the maximum amount per year. However, the Audlt Dlvl-slon

is dlrected to recompute the tax due on the provi.sion of free gas by calculatLng

the cost of the first four hundred cublc feet per nonth to be $2.30 which le

the average of the approximate seasonal values of the gas at the welLhead

according to the testimony of Alan Laurlta as noted ln Finding of Fact rtSrr,

supra. PetLtioner failed to provlde any further evldence concernlng the value

L2 As noted ln Findlng of Fact "6", .ggggr eortr€ of the landowners receive
thelr t'free gasrr from National- Fuel Gis which reduces the royalty paynentg
it owes to petitloner to compensate for such ttfree gastt. Ilowever, no
specific evldence was introduced by petitioner to show the number of wells
where this ls the case. Furthermore, petltloner noted that lt dld not pay
sales tax on such free gas to National Fuel Gas. TherefoE€r calculating
the tax due on free gas by uslng all 112 gas wel-ls does not subjeet
petitioner to double paynent of sales and use tax on such free gae.
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of the gas ac the wellhead, and thereforer the retsil- cost flgure suppLied by

National Fuel Gas for gas ln excess of four hundred cubic feet may be used in

the recalculati.on.

C. That Tax Law $1115, as effect lve durlng the years at issue, provided

in part as follows:

"Sec. 1115. *** (a) Receipts fron the fol lowlng shal l  be
exempt, from the tax on retail sales inposed under subdlvlslon
(a) of section el-even hundred flve and the compensatlng use
tax inposed under sectlon eleven hundred ten:

(f2) Machinery or equlpment for use or consumption
dlrect ly and predominant ly ln the product ion of. . .  gae.. .
by manufactur lng, processlngr g€nerat lngr assembllng,
refining, ninlng or extractlng, or tel-ephone centraL office
equLpment or station apparatus or comparable telegraPh
equlpment for use directLy and predominantly in reeelving
at destlnati-on or inltlating and swltching teJ-ephone or
telegraph eomrunicatlon, but not tncLudlng parts with a
useful llfe of one year or less or tools or suppl-les used
in connection wlth such machlnery equipnent or apparatus.
Thls exemption shall include all pipe, plpellne, drillLng
rLgs, service r igs, vehicLes and assoclated equlpment used
ln the dr i l l ing, product ion and operat lon of oi l ,  gas, and
solution minlng actlvities to the point of sale to the
f i rs t  commerc ia l  purchaser r '  (T .L .  $1 f f5 (a) (12) ;  added L .
1965, c.  94; anended L. L974, c.  851 subst i tut lng rrpredomi-

nantly[ for rrexclusivelyrr; amended L. 1981' c. 846' adding
the final sentence beginning ttThis exemptlon shall include...rt
e f f .  August  26 t  1981) .

D. That the extenslon of this so-called rrproductlon exemptionrr to l-ncl-ude

rral- l  p iper plpel lne, dr i l l ing r igs, servLce r igs, vehlcles and associated

equipment used in the drlll ing, productlon and operatlon of oil ' gas, and

solution nlning actlvities to the point of sale to the flrst comerci-al purchaeerrl

became effect ive on August 26, 1981 (L. 1981, c.  846 527).  This amendment was

not appli.cable to the period at issue because lts effect was prospectlve only.

See 56 NY Jur, Statutes $265 whlch notes that, generally speaking' an act of the
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legislature operates

noted ln 56 NY Jur '

prospectlvely. The linltatlons upon such general rule

Statutes $267 do not encompass the type of amendment at

lssue because an examination of the l-egislatlve hlstory concerning thla anendment

reveals that the purpose of this amendment lraa not ttremedialtt. In factr the

Governorrs Office, the Budget Dlvision and Department of Taxatlon and Flnance

all noted their coneern that this amendment unduly extended the extsting

rrproduction exemptionfr. Thereforer this amendment did not merely serve rrto

clarlfy the scope and extent of the exemptlon al.ready exlsting" as petltloner

argued ln l ts br lef .

Some relevant legislatlve history ls as follows:

I'I also am advised that the sales tax exemptlon in the b111
may inadvertently extend beyond exlsting productLon exemptions
and be inconsistent rrlth the Staters flscal planrr. Memorandun
dated JuLy 27, 1981, E:recutive Chamber.

"The amendment proposed by this bill, whlch woul-d exempt
pipe, pipeline, vehlcles and certaj.n other equipment used
ln the distr lbut ion of products of oi l ,  gas and solut lon
mlning industries to the polnt of sale to the first conrnerctal
purchaser, would grant a select group of industrles speci-a1
treatment. By granting this special exemptlon to the oil
and gas industrlesr other New York industries would be
treated unfairly. Therefore, thls amendment w111 almost
certainly lead other industrtes to seek similar exemptlone
from the sales and use taxes for the purchase and use of
equipment used in their partlcular mode of distrlbutlon of
their  productsrr .  Letter dated JuLy 27 '  1981, from CommLs-
sioner James H. Tully, Jr., of the Department of Taxatlon
and Finance to Governor Hugh L. Carey.

ItThe amendment nade by section 24 of the bill, to Tax Law
sect ion 1115(a)(12) '  represents a unlgue and guest lonable
expansion of the sales tax production exenptiontr. Budget
Reporr On B111s, dated July 28, 198r.

E. That the regulat ions, at  20 NYCRR 528.L3(b) ( l ) ,  dist ingulsh I 'produc-

tlonrr frou tfadministratlontt or rrdlstrlbutiontr as follows:
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t'(t) rAdminlstratlonr lncludes actlvities such as sales
pronotionr general offLce wotk, credlt and collectlon,
purchasing, maintenance, transportlng, receivlng and
testlng of raw materials and elerlcal work in productlon
such as preparatlon of work, productlon and time records.

(1i) rProductlonr lncLudes the productlon llne of the plant
starti.ng with the handJ-Ing and storage of raw materlals at
the plant site and contlnuing through the last step of
production where the product ls flnished and packaged for
sa le .

(iif) rDistrlbutlonf includes all operations subseguent to
productlon, such as storing, dlsplaylng, selltngr loadlng
and shlpplng flnished products.

The regulat lons, at .2O NYCRR 528.13(c)(1)r algo def ine the term I 'd lrect lyrr  ae

fol lows:

t t( l )  fDirect lyf  means the nachinery or equlpment must,
during the productlon phase of a process,

(1) act upon or effect a change ln material to forn
the product to be sold, or

(11) have an actlve causal relationship ln the production
of the product to be so1d, or

(ii l) be used in the handl-ing, storage or conveyance of
mater ials or the product to be sold, or

( iv) be used
package in which

to
1r

place the product to be sold in the
will enter the streirm of cornmerce.

(2) Usage in activities collateral, to the actual production
proceas is not deemed to be used dlrect ly in product ion.r l

F. That of the items ln dlspute, as described ln Findinge of Fact and

rtlOrtr 
-1g3E, only the service rig and attachments eonstltute nachlnery and

equipment used dLrectly and predomlnantl-y Ln productlon wlthin the meanlng and

intent of Tax Law $ff15(a) (12) (as effect lve during the years at lssue) and 20

NYCRR 528.L3. The other ltems are el.ther not machlnery or equlpment (the

plastic plpe and stone gravel) or not ueed dlrectly ln produetlon wLthin the

meaning of the l-aw and regulatlons (although they nay be considered eseentlaL
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thereto). Many of the items are used predominantly for the transportation of

workers and/or equi.pment and materials to the production Blte (such as snowmoblJ.es,

Hondas, bulJ-dozers, trailers, plckup trucks and water trucks) or are part of

petit.ionerrs dlstributlon operatlons (such as the pipell-ne whlch is predominantly

used to transport gas and not to process it). In sun, they lack a sufflcLent

intinate nexus with the production proceas to qualify for the production

exemption. See Rochester Independent Packer, Inc. v. Heckelnan' 83 Misc 2d

1064 and l'l,atter of Nlagara Mohawk Power Corp. v. Wanamaker, 286 AD 445. Ln

addttion, the water trucks are not |twaste treatment equipmenttr enconpassed by

the production exemptLon because they do not meet the requlrement of the

regulat lons, 20 NYCRR 528.13(d),  that they be used to tractual ly treat,  bury, or

s to re  ! , ras te  mater ia ls . . . t t .

G. That slnce the machinery and equJ.pment referred to above are not

exemptr the repair parts for such ltems are subject to tax, regardless of the

length of thelr  useful  l ives.

H. That the purchase of the radlo equipment ls not exempt from the

imposition of sales and use tax because lt is not frtelephone central offlce

eguipment or stati.on apparatus or comparable telegraph equlpmentt'. See ldatter

of Coradlan Corporatlon f/k/a Unlted Teleconmunlcatlons Corp. ' State Tax

Connisslon, Ylay 27, 1983.

I. ?hat the petition of Envlrogas,

Conclusions of Law rtBrr and rtF", butr ln

DATED: Albany, New York

Inc. le granted to the extent noted

al l  other respects '  ls denied.

STATE TAX COMMISSION

1n

Nn\/ 231984
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APPENDIX A

(1) Snownobiles and Hondas
(2) Items rei.mbursed to Clarey
(3) Off ice l tems
(4) Plpe lnstal lat ion
(5)  Maps,  e tc .
(6) Site mai.ntenance
(l) Heavy equipment.
(8) Trall-ers
(9) Repatrs ( labor)

(parts)
(10) Egulpment for ef fect ing repairs
(11) Pickup trucks and accessories (net)
(12) Water trucks
(13) Punps
(14) Service rlg and attachment
(15) Generators
(f6) L-2-L-6 (various supplles)
(17) Miscel laneous

Schedules A & L
Landorrner Gas
Radios
PJ-astic Pipe
Stat Sanple

197 .35  tax
22L .45  tax

31233,89
288.68 tax

21666 .L8
77  ,L89 .L7
2 ,797 .87

6LL.47 tax
L ,97  4 .28
I ,L89.28 tax
6 ,7 r0 .  L7

26 ,29 I .46
49r .69

3 ,052 .03
252 .00
580.59 tax
437.24 tax

conceded
conceded

conceded

conceded

conceded

conceded
conceded

$133 ,982 .38 *

$133 ,982 .38
15 ,856 .  20
L8r524,98
8 ,  303 .  94

13  r  314 .85 t t f 3
$189'  982.35t""c

The parties agreed to thl-s amount whl-ch is a reductLon fron $135 1232.42
whlch the Audit Divlsion had lnitially aeserted.

Parties agreed tax should be reduced to $101828.06 as noted in Flnding of
Fact rr2ft, 

-ggpg..

?he part ies st ipulated to this f igure which is a reduct lon fron $191 1232.39
which the Audlt Divlsion alleged was due in the Notlce of Deternlnatlon
and Denand, as noted ln Finding of Fact ttlt', 

-ggg,.
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APPENDIX B

E:rhibit rr9" page number lten(s)

Page 9a(l)  Fuel,  air  f i l terg, t ranamlssion
and hydraulic flul.ds, fuel
f l l te rs

Page 9(a)(2) Fuel f i l ters

Page 9(a)(3) Fuel f i l ters

Page 9a(4) Otl-  f l l ter

Page 9a(5) Washer solvent '  oi l  f i l - ter
windshleld wash, transmisslon
fluid

Page 9a(6) Air  and oi l  f i l ters

Page 9a(7) Air fllters

Page 9a(8) Fl l ters
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