
STATE OF NEI.J YORK

STATE TAX COMUISSION

fn the Matter of the Petition
of

Empire Typographers, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 72/L/74-813t /77 .

AIT'IDAVIT OF MAIf,ING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
Znd day of May, 7984, he served the within notice of Decision by certified nail
upon Empire Typographers, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Enpire Typographers, Inc.
28 t{. 23rd Street
New York, NY 10010

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the pet.itioner.

Sworn to before me this
2nd day of May, 1984.

t o a ter oaths
sect ion 174



STATE OT NEW YORK

STATE TN( CO}IMISSION

of
Enpire Typographers, Inc.

for Redeter.mination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period r2l  l /7 4-8/  31/77 .

AIT'IDAVIT OF }IAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Cournission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within notice of Decision by certified nail
upon George L. Robbins, the representative of the petitioner in the within
proceeding' bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

George l. Robbins
87 Newkirk Rd.
Yonkers, NY 10710

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of tbe petitioner herein and that the address set forth on said rr'rapper is the
last known address of the representative of the petitioner.

Sworn to before me this
2nd day of May, 1984.

ster oaths
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Uay 2, 1984

Enpire Typographers, Inc.
28 W. 23rd Street
New York, NY 10010

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civit Practice Law and Rules, and nust be comenced in the
Suprerne Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
George l. Robbins
87 Newkirk Rd.
Yonkers, NY 10710
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

EMPIRE TYPOGRAPIIERS, INC.

for Revlsion of a Deternination or for Refund
of Sales and Use Taxes under Artlcles 28 afi, 29
of the Tax Law for the Perlod December 1, 1974
through August 31, L977.

DECISION

Petitioner, Empire Typographers, Inc., 28 West 23rd Street, New York, New

York 10010, flled a petltlon for revlslon of a determlnatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1974 through August 31, L977 (FlLe No. 22544).

A snaLL claims hearlng was held before Frank A. Landers, Ilearlng 0fficer,

at the offlces of the State Tax Commission, Two lilorld Trade Center, New York'

New York, on July 20, 1983 at 1:15 P.M., with al l  br iefs to be eubnlt ted by

September 20, 1983. Petltloner appeared by George L. Robblns, P.A. The Audit

Dlvlelon appeared by John P. Dugan, Esq. (Anna D. CoLel- lo,  Esq.,  of  couneel) .

TSSUE

tJhether flln whlch is ueed

for resale pursuant to section

ln the manufacture of typography nay be purchaeed

r101(b) (4 ) (1 )  o f  the  Tax  Law.

FINDINGS OF FACT

1. On January 10, L978, the Audlt Dlvlsion, as the reeult of a fleld

audit, issued to petltloner, Emplre Typographers, Inc., aNotlce and Demand for

Paynent of Sales and Use Taxee Due under ArticLes 28 and 29 of the Tax Law for

the perlod December l, 1974 through August 31, L977 In the amount of $466.63,

pJ-us penalty and interest of  $99.52, for a total  of  $566.15.
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2. Al-so on January 10, L978, the Audit Dlvlslon, as the result of a fleld

audlt, lssued to the petltloner a Notlce of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due under Artlcles 28 and 29 of the Tax Law for

the period December l ,  1974 through August 31, L977 Ln the anount of $41833.80,

plus penal- ty and lnterest of  $1,903. L4, for a total  due of $6,736.94.

3. Petitloner, Emplre Typographers, Inc.r by slgnature of lts prealdent,

Harry Blumenthal, executed a consent extending the period of llnitatlon for

assessing sales and use taxes for the perlod at issue to Septennbet 20, 1978.

4. The aforementioned Notlce and Demand represents addltlonal taxea found

to be due on expenae purchases and flxed asset purchases. Said amount has beeo

agreed to by petitioner and ls not at lssue ln thls proceedlng. The aforenentloned

Notice of Determlnatlon represents addLtlonal taxes found due on petltlonertg

purchases of flln. The petltloner tinely fl1ed a petltlon to review said

determination.

5. Petitioner, F;mpire Typographerg, Inc., ls engaged ln the manufacture

of typography which ls used ln the fabrlcatlon of printing pl-atee. Petltionerrg

customers rrere mostly advertlslng agencles; however, petitloner al-so created

typography for magazine and newspaper publlshers, prlnters and other companies

in the graphlc arts industry. The typography ls transferred to the cuatomer

either as a negatlve Lmage on fllm (typographlc flln) or as a posltlve Lmage on

photographic paper (posltLve photograph).

6, In the manufacture of typographlr the petltloner takes fllm and,

through a photographic and chemlcaL process, develops thereon an lmage pursuant

to the customerrs requlrementa. The lmage nay be words (type) or pLctures

which the customer wLshes to convey. In the graphl.c arts lnduettlr typography
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le considered an art forn in vlew of the hundreds of dlfferent styles of faces

or type which the typographers are requlred to produce.

After the typographlc fllm has been developed, the petitioner create8

a proof whLch Ls the flrst view of the inage on whlte photographic paper.

Proofs are used for authorts alteratlons whlch are changea or correctlons the

customer deslres to make.

After the nodlflcatlons have been made and the customer has given

flnal approval- to the typography, the petltlonerrs work ls completed. The

petitloner fomards elther the typographic fllm or the posltlve photograph

(whlch ls created from the typographlc fil-n) on to the prlnter for fabrlcatl.oo

of the pr lnt lng plates.

7. In those cases where the posltlve photograph ls eent to the prlntere

the petitloner retalns the typographlc flln as custodLan for lts customer. Alt-

tLtle and rights to the fllm are vested ln the customer from the moment the

flrst lmage is generated thereon. The petitloner can ln no nay utlllze the

flLn for lts own purpose. The petltioner cannot use lt to proclaln the quallty

of lts work to attract new customers, cannot change it and cannot destroy lt.

If the petltloner lras to cease operations, the typographlc filn Ln lts posseeelon

would be returned to its customers.

8. Petitionerrs lnvolce to lts customers lncluded charges for typographyp

authorrs al terat lons and proofs.

9. On audlt, the Audlt Dlvl.slon determined that the petitioner purchased

flln ln the anount of $120,845.00. The Divlslon considered the fllm to be

equlpment and subJect to the 4 percent New York Clty sales and use tax, but

exempt from the New York State sal-es and use tax, The tax due thereon anounted
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to $4,833.80. The audit nethod and conputatlon of additlonal taxes ltere not

contested by the pet i t ioner.

10. the petitioner contended that the flln was purchased for resaLe to lts

customers. The petltloner acted ln good falth at aLl tlmes.

CONCLUSIONS OF LAW

A. That sect lon 1101(b) of the Tax Law def inee retal l  sal-es, ln part ,

fol lows:

rr(4) Retal l  sales. (1) A sale of tanglble personal property to
any person for any purpose, other than (A) fot resale ee_€gch or ae a
phys1ca1"o*po, ,u , , tparLor tang1b1eperso , .a f f ihas1e
added) .

B. That the flln whlch was nerely devel-oped and transferred to petltionerts

customers as typographic filn was purchased ttfor resale as suchtr ldthln the

meanlng and lntent of  sect lon 1I01(b)(4)(1)(A) of the Tax Law and is therefore

not subject to the sal-es and use tax.

C. That the fllm, whlch was developed and used by pecitloner ln the

creation of a posltlve photograph prior to any transfer of titl-e or posseselon

of sald photograph, was not purchased "for resale as auchrr ldthln the meanlng

and int ,ent of  sectLon 1101(b)(4)( i )(A) of the Tax Law. Since the f l ln was used

by petltloner ln lts productlon process, it ls subJect to the sales and use tax

("ee l@_E=r._of Saph"r & A""o"1" , State Tax Conmlsslon, February 11,

1 9 8 3 ) .

D. That the penalty is cancelled and interest is reduced to the nlnlmrm

statutory rate.

E. That the petltlon of Enplre Typographers, Inc. ls granted to the

extent indicated in Conclusions of Law ttBtt and ttD" abovei that the Audlt

Dlvislon Ls hereby dlrected to nodify the Notice of Deternlnatlon and Denand



for Payment of

as so granted,

DATED: Albany,

Sal-es and Use Taxes

the petltion tg ln

New York

-5-

Due issued January 10, L978; and that excePt

all other respects denled.

STATE TAX COMMISSION

MAY 0 2 1984
PRESIDENT
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