
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petition
o f

Elmhurst Rubber Co.,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  L /77  -5 /31 /Ao.

Elnhurst Rubber Co.,  Inc.
79-48 Albion Ave.
Elmhurst,  NY 11373

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

AIT'IDAVIT OF IIAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Couunission, that he is over l8 years of age, and that on the
21st day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Elnhurst Rubber Co., fnc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

That deponent further says that the said addressee is the petitioner
herein and that the address set fo.rth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
21st day of March, L984.

ster oaths
sect ion 174

thori t o a
to Tax Law



STATE OF NEhI YORK

STATE TAX COMI{ISSION

In the Mattei of the Petition
o f

E lmhurs t  Rubber  Co. ,  Inc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  L /77  -5  /31 /80 .

Alvin M. Fischbein
27 Melrose Rd.
D ix  H i l l s ,  NY 1 .1746

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

AIT'IDAVIT OF I'lAIf,ING

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
nail upon Alvin M. Fischbein, the representative of the petitioner ia the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
21s t  day  o f  March ,  1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21, 1984

Elmhurst Rubber Co., fnc.
79'48 Albion Ave.
E1mhurst, NY 11373

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Fractice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
A1bany, New York 72227
Phone il (518) 457-2070

Very truly yours,

STATE TAX CO}II{ISSION

cc: Petit ioner's Representative
Alvin M. Fischbein
27 Melrose Rd.
Dix Hil1s, NY 11746
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

ELMHURST RUBBER C0., INC.

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period September l, L917
through lfay. 31, 1980.

Whether molds and dies purchased by petitLoner

customera wlthin the meanlng and lntent of sect,ion

Law.

Petltloner, Elmhurst Rubber Co., Inc., 79-48 ALblon Avenuer Elmtrurst, New

York 11373, ftled a petltLon for revlslon of a deterninatlon or for refund of

sales and use taxes under Artlclee 28 and 29 of the Tax Law for the perlod

September l ,  L977 t}r tough May 31, 1980 (Fl le No. 35152).

A snall clalns hearlng was held before Arthur Johnson, Ilearlng Offlcer, at

the offlces of the State Tax ComLssion, Two l{orld Trade Center, New York, New

York, on July 19, 1983 at 9:15 A.M. Pet l t loner appeared byAlvinM. Flschbeln,

Eeq. The Audit Divlslon appeared by John P. Dugan, Esq. (Irwln Levf, Esq., of

counsel) .

ISSUE

DECISION

were for resale to ltg

1 r 0 1 ( b ) ( 4 ) ( 1 )  o f  t h e  T a x

FINDINGS OF FACT

1. Petitloner, Elmhurst Rubber Co., Inc. was engaged ln the manufacture

of speciaLlzed rubber products.

2. On Aprl l  15, 1981, as the result  of  an audlt ,  the Audlt  DtvLsloo

issued a Notlce of Determlnatlon and Demand for Paynent of Salee and Use Taxes

Due agalnst petltloner coverlng the period Septenber L, L977 through May 31,



-2-

1980 for taxes due of $3,424.72, plus lnterest of  $606.43, for a total  of

$4,031 .15 .

3. Petitloner executed consents extendlng the period of lfunltation for

assessment of sales and use taxea for the perlod at issue to June 20, 1981.

4. The audlt of petitlonerts books and recorde dlsclosed a total use tax

l labl l l ty of  $6,198.13. Pet l t loner agreed to taxes due of $2'773.4I.  The

balance, $31424.72, tepresented the tax due on petltlonerrs purchases of molds

and dles. The purchases were held subject to the New York Clty loca1 tax. The

Audit Dlvlsion took the position that such molds and dies were used by petltloner

1n lts nanufacturlng process and not resold to customera. The Audlt Dlvlelon

dld not asaess tax on the purchases where the purchase order speclfLed that

tltLe to the molds and dles was transferred to the customer.

The above deflclency nas based on an examlnatlon of purchaee orders

for the perlod March 1, 1978 through May 31, L978. The error factor found for

the test period of 13.74 percent waa applled to total purchases of mslde and

dles for the audlt  per iod to determine taxable purchaees of $85'618.00.

Petitioner agreed to the audlt nethod used by the Audlt Dlvlslon.

5. At the hearLngr petltloner conceded that purchases amountlog to

$1,180.00 were taxable; however, lt argued that the renalnlng nolds and dlee

lrere resol-d to customers and tltl-e to such nolds and dies passed to the cuatomer.

In support of lts argunentr petitioner submltted lnvolces showing a charge to

the customer for the mold or dle.

6. The nolds and dies ln dispute lrere deslgned and purchased by petl.tloner

to lts customerst speclflcatLons. Petitloner used the nold or dle to produce

sanples of the product. The sampLes lrere sent to the cuatomer for approval

along wlth an involce charglng the customer for the eanples and the mold or
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dle. The nolds or dLes lrere retalned by petitiotrer to manufacture the

quantlty of the product after acceptance of the sanples. The molds or

became property of the cuatomer upon pa)rnent therefor and the customer

ent l t led to possession on request.

requlred

dlee

1s

CONCLUSIONS OF LAW

A. That the nolds and dles rere used by petitloner ln lts manufacturlng

process prlor to any transfer of tltle or posseselon thereto and that such use

precluded petltloner from purchasLng said items for resale wlthln the meanlng

and lntent of section 1101(b)(4)(1) of the Ta:< Law (lt"tt.r of faro"et lithograph

Co.,  State Tax Cornmlsslon, August 25, 1978; t

State 1ax Conmlssion, January 16, f981).

That the primary purpose of the molds and dLes nas not of reselllng

them to lts customers but rather for petltlonerts use as Lndlcated above and

a n y r e s a 1 e t h e r e o f w a s p u r e 1 y 1 n c 1 d e n t a 1 ( x e g o f L a u x A d ' e r t 1 @ .

State Tax Conmlsqleq, 67 A.D.2d 1066; Mqtler of  Cut-Oute, Inc. v.  State Tax

Conn iss lon ,  85  A.D.2d 838) .

B. That the petltlon of Elntrurst

Notice of Determination and Demand for

lssued Aprl l  15, 1981 ls sustained.

DATED: Albany, New York

MAR 2T 1984

Rubber Qs., Inc. ls denied and the

Paynent of Sales and Use Taxes Due

STATE TAX COUMISSION
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