
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

E. J. DelMonte Corp.
909 Linden Ave.
Rochester, NY L4625

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revien an
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TN( CO}IMISSION

cc: Pet i t ionerrs Representat ive
Charles B. Kenning
Kaufman, Kenningr Tyle & D,Ananda
1008 Times Square BIdg.,  45 Exchange St.
Rochester,  NI 14614
Taxing Bureau's Representative



STATE OI' }IEI.' YORK

STATE TAT( COI'MISSIOil

of
A. J. Dell{onte Corp.

for Redeteroination of a l),eflcieacy or Revirion
AITII}AVIT OF IIAII,IITG

of a Deternination or
uoder Article 28 & 29
Period 6/U69-e/i l /72.

Refund of Sales & Use tax
of the Tax Law for tha

9tate of New York ]

county of Albany ] "t't

Davi-d Parchuck, being duly sworn, deposce and says that. he ie an euployee
of the State Tax_ Conmission, that he is oicr 18 years of age, a8d thet od the
9th day of Novenber, 1984, hc eerved tbe witbin aotice of Decision by certified
nail upon E. J. Deltionte Corp., the petitioner in the withis proceeding, by
enclosing a true copy thereof in a securely sealed po$tpald wiapper addiesied
as fol lows:

E, J. DelHoate
909 linden Ave.
Rocheater, NY

Corp.

r4625

and by deposit.ing same encloned
post of,fice under the exclusivc
Service within the State of Ncv

That derponent further salc
herein aad that the address set
of the llet,itioner.

in a pgstpaid properly addreaeed wrapper in a
care and custody of the Uuited $tatee Postal
York.

that the said addressee is tbe petitioner
forth on saLd rrrapper is the last kaowo addrees

Sworo to before ne this
9th day of l{ovenber, 1984.

to inister oa
Law section 174



STATE OF NET{ YORK

gTAm TAX COmfiSSIolr

fn the llatter of the Fetition
of

E. J. DelUoate Corp.

for Redetermination of a Def{ciency or Rernicion
of a Deterqination or Eefund of Sales & Uee Tax
ncder Article 28 & 29 of tbe Tax f,aw f,or the
Period 6/ r l  69-8/ 3r l tZ.

ATFIDAVIT OF UAILING

State of Nas York ]
ss .  :

County of Albary l

David Parchuck, beiag duLy sworn, deposes and says tbat he is an enployee
of the State Tax Connisf,ion, that be is over 18 years of age, add that on the
9th day of l.lovember, 1984, he senred the wlthia notice of DecisioF by certified
nall upoa Charles B. Keuaing, the representative of the petitioner io tne
within proceeding, by eaclos{ng a true copy thereof in a Fecurely seared
postpaid wrapper addreesed as follows:

Charles B. Kenning
Kaufnao, Kenning, $1e & D'Ananda
1008 Tirnes $quare Bldg., 45 fxchange St,
Rochester, lfg 14514

and by depositing same enclosed in 8 postpaid properly addreseed wraBper in a
post office uuder the exclusive carc and custody of the Uoited States poetal
Service within the State of New York.

That deponent further sayr that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known addrees of the representative of the petitioner.

$worn to before me this
9tb day of November, 1984.

pursuant Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

E. J. DELI'IONTE CORP.

for Revlslon of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, 1969
through August 31, 1972.

DECISION

Petitioner, E. J. DelMonte Corp., 909 Llnden Avenue, Rochester, New York

14625, filed a petltion for revision of a deternination or for refund of sales

and use taxes under Articles 28 and 29 of. the Tax Law for the period June 1,

1969 through August 31, L972 (EILe No. 11323).

A fornal- hearlng was cormenced before JulLue E. Braun, Hearing Offlcer, at

the offlces of the State Tax Conmission, Rochester, New York, on July L7r f980

at 9:15 A.M. Petitioner appeared by Charl-es B. Kennlng, Esq. The Audlt

DLvision appeared by Ralph J. Vecchlo, Esg. (Ellen Purcell, Eeq. r of counsel-).

The hearlng was continued before JuLius E. Braun, Hearing Offlcer' at the same

l-ocat lon on October 29,1981 at 11:45 A.M. Pet l t loner appeared by Charles B.

Kennlng, Esq. The Audit Dlvislon appeared by Ralph J. Vecchlo, Eeq. (Thonae

Sacca, Esq.r of counsel). The hearlng lras agaln continued before the same

hearlng officer at the same l-ocation on December 9, L982 at 9:15 A.M. Petltloner

appeared by CharJ-es B. Kenning, Esq. The Audlt Dlvision appeared by Paul B.

Coburn, Esq. (Thomas Sacca, Esq. r of counsel). The hearlng was contlnued to

conpletion before Frank W. Barrle, Hearlng Officer, at the same location on

Septenber 16, 1983 at 9:00 A.M. nlrh al l  br iefs to be submltted by February 27,



L984. The petltloner appeared

appeared by John P. Dugan, Esq.
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by Charles B. Kenning,

(Thonas Saccal Esq. r

ISSUE

Esq. The Audlt Divislon

of counsel) .

Whether the transfer of tangible personal property l-n the amount of

$113r582.94 by pet i t loner to Delcrete Corporat lon on August 31, L972 was a

taxable retall sale or whether l-t was non-taxable as a transfer of property

upon the organlzatlon of DeLcrete Corporation ln conslderatlon for the Lssuance

of lts stock or, Ln the alternativer non-taxabl-e as a contrlbution to the

capltal of Delcrete Corporation lrithout the issuance of stock or other

consideratlon.

FINDINGS OT TACT

1. On June 18, 1973' the Audit Dlvlsion issued a Notice of Determination

and Demand against petitlonerl alleglng addltlonal sales and use tax due in

the amount of $231108.03 plus penaLty and lnterest. However, only sales tax ln

the amount of $7,950.81 plus penalty and lnterest, whlch the Audit Division

alleges is due on the transfer of tanglble personal property by petltloner to

Delcrete Corporat ion, is at  lssue for purposes of this declsion.2

2. Petlti.oner is lnvoLved in real estate development and leaslng and ite

presldent' Ernest J. DelMonter is an officer ln a number of assoclated corpora-

tions including Equltable Leasing Corp., Rochester Development Corp. and

Delcrete Corporat lon (herelnafterr  t tDelcreterr) .

I 
thr" notLce was also lssued against Ernest J. DeLl{onte, lndivldually and
as an officer of E. J. Del}Ionte Corp. and the pl-eadlngs hereln name both
E. J. DelMonte Corp. and Ernest J. DelMonte as petltioners. Howeverr at
the hearlngs held herein only the petition of the corporation nas calLed
and heard.

At the hearlng held on Septenber 16, 1983, the partles agreed that the tax
due on the remaining asseasment ls $8r728.97 plus lnterest (a reduction
fron $15, L57.22) and petitioner agreed to pay this amount.
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3. Del-crete was incorporated as a Delaware corporatlon on September 23,

I97I.  On September 30, L97I '  DeLcrete issued 3481500 shares of stock: 300'000

sharee to Ernest DelMonte and the remaining shares to flfteen other individuals.

4. On August 31, 1972, petitioner transferred assets incl-udlng depreclated

building improvements, furniture, fixtures and equlpment valued at $133r293.97,

of whlch $113r582.94 lras attr ibutable to tanglble personal property '  to Del-crete.

The property transferred represented production assets whlch enabled Delcrete

to begln the manufacture of pre-cast concrete modules used for hotel and

nursing home rooms. Olr the date of transferr petitloner received 3001000

shares of Delcrete stock. Wil-lian Glbbons, petitionerts vlce presldent and

Del-creters president,  test i f ied that pet l t loner pald a penny for each of the

Delcrete shares issued to l t  on August 31, 1972 or a total  of  $310003. I t  ls

noted thatr the rrExcess Pald-In Capltalrt general ledger account also showe on

August 31, L972 rhe post lng of a credit  ln the amount of $113,582.94 whlch 1e

equal- to the value of the assets transferred by petltioner. In additlon, the

frE:<cess Paid-In Capltalrr account shows a credlt balance as of August 31, L972

of $592r513.61 whlch lndlcates that the 663r500 shares of pet l t ionerta one cent

par value stock outstandlng rrere issued for a prlce in excess of par.

5. On January 30, L973t Delcrete flled an appl-ication dated Novenber 3r

1972 with the Secretary of State of New York for authorlty to conduct buelnees

in New York under Business Corporatlon Law Sf304. Petitl-oner was authorlzed to

conduct business 1n New York upon such fil lng.

Delcretets J-edger account for capltal stock, Exhtbit 5 hereln, shows a
posting thereto on August 31, L972 of, $3r000.00 (whtch wouLd account for
the issuance to petitioner on that date of 3001000 shares of one cent Par
value stock). The J-edger account further shows a credit baLance, as of
August 31, L972, of $6r635.00 which reconct les wlth pet i t lonerfs stock
register, Ekhibit 3 herein, whlch shows that as of August 31, L982,
petitioner had 6631500 shares of penny par value stock outstandlng.
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CONCLUSIONS OF LAI^I

A. That Tax Law $1101(b)(4)( i11)(D) provldes that the term retal l  sale

does not lnclude:

I'The transfer of property to a corporatlon upon its organt-
zatlon ln conslderation for the issuance of lts stock.tt
[L .  1982 '  c .  454,  $3 ,  e f f .  Sept .  1 ,  L982,  redes lgnated
former subpar.  ( i1) as subpar.  ( i i l ) .  l

B. That petitioner did not transfer the tangible personal- property (whlch

the Audit DLvlslon alleges is subJect to sales tax) to Delcrete upon Delcretere

organization. Rather, Delcrete came lnto existence on September 23, 1971 whlle

the transfer at issue occurred eleven months later on August 31, L972.

Furtherrnore, 20 NYCRR 526.6(d)(5)4 providee, in part ,  ae fol lovs:

ttTransfers of property to a corporatlon upon lts
organlzation. (i) The transfer of property to a corPoratlon
upon its organizationr ln constderation for lssuance of its
stock, is not a retai l  sale.

(tl) Corporate existence ls deemed to begln upon the
flling of the certlficate of incorporatlon wlth the Secretary
of State. Only transfers made at the tlne of the cotrmence-
nent of the corporate business, or wlthln a reasonable tine
thereafter,  whi le the corporat ion ls st f l l -  in the process
of organLzing lts buslness' are ellgible for the excluslon.

(ifi) Transfers made to a dormant corporatlon, which ls
being activatede trre not ell-gibLe for the exclusion.rl

Therefore, the transfer of property at lssue nas not upon the organlzation of

Delecrete and the transactlon at issue herein is not excluded fron the definltlon

o f  a r r re ta i l  sa l -e r rpursuant  to  Tax  Law $1101(b) (4 ) ( l i l ) (D) .  See Mat te r  o f  Se lmour

Morris d/b/a Sunny Vendlng Co., State Tax Cornmlsslon, February 4, 1983, conflrned

_ A.D.2d _ (Supreme Court, Appellate Dlvlslon, Thlrd Judlcial Department,

AptIL 26, 1984).

Although the
infra, became
Eney ret lect

regulatLons clted ln
effect ive September

prior audlt  pol lcy.

Concluslons of
1, L976 (after

"Bt t ,  supra,  and t tCr t ,

perioE-at issue),
Law
the
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C. That,  in the al ternat lve, pet i t ioner argued that l ts t ransfer of

property to Delcrete lras not a retall sale because it rras a contrlbution to the

capital of Delcrete Corporatlon wlthout the issuance of stock or conslderatlon

pursuant to 20 NYCRR 526.6(d) (8) (1i) which provides as follows:

ItThe transfer of property to a corporation, aa a contrLbu-
tion to capltal, at a tlme other than j-ts organlzation,
without the issuance of stock or other conslderation, is
not a retai l  saletr .

D. That both the lssuance of the 3001000 shares of DeLcrete Capltal stock

to petitloner and the transfer of production assets lncluding tanglble pereonal

property valued at $1131582.94 occurred on August 31, L972. I t  ls reasonable

to conclude that the lssuance of this J-arge block of capital stock was ln

conslderation for the transfer of the productlon assets. We note that even lf

petitioner paid the nominal one cent per share par valuer auch mlnlmal amount

was not the sole consideration for the issuance of the stock. See 18 An Jur

2d, Corporatlons $256 where lt is noted that par value shares when lssued

should be lssued for at least the par value thereof. They mayr of course, be

lssued for an amount greater than par value. Furthernore' tf petttlonet had

transferred the assets to Delcrete wlthout the lssuance of etock, lt would not

have posted a credit for the assets transferred to a general ledger account

entltled trE:<cess Paid-In Capitalrr.

E. That, ln concluslon, the Audlt DlvisLon properly lnposed sales tax on

the transfer of tanglble personal property in the amount of $1131 582.94 by

petitioner to Delcrete because such transfer lras properly viewed as a retaLl-

sale under Tax Law $1101(b)(5) whlch def ines sale, ln part  as a t t t ransfer of

t i t le or possession or both.. .  by any means whatsoever for a considerat lon.r l



F. That the pet i t lon of E.

issue addressed herein is denied

DATED: Albany' New York

Nov 0 I 1984

-6-

J. DelMonte Corporation as it pertalns

STATE TAX COMMISSION

to the

PRESIDENT
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